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Towards Permanent Exceptionalism:

Coercion and Consent in Canadian Industrial Relations

Leo Panitch and Donald Swarz

WE ARE WITNESSING TODAY the end of the era of free collective bargaining
in Canada. The era being closed is one in which the state and capital relied,
mote than before World War [1, on obtaining the consent of workers generally,
and unions in particular, to participate as subordinate actors in Canada's
capitalist democracy. The era ahead marks a return, albeit in quite different
conditions, to the state and capital relying more openly on coercion — on force
and on fear — to secure that subordination. This is not to suggest that coercion
was in any sense absent from the post-war era or that coercion is about fo
become the only or even always the dominant factor in labour relations. But
there is a changing conjuncture in the Canadian political economy, and it marks
a change in the form in which coercion and consent are related to one another, a
change significant encugh to demarcate a new era.

The era of free collective bargaining began 40 years ago with the federal
government’s 1944 order-in-council PC 1003. This order-in-council estab-
lished legal recognition of the rights of private sector workers across Canada to
organize, to bargain collectively, and to strike, and backed these rights with
state sanctions against employers who refused to recognize and bargain with
trade unions. In 1948, PC 1003 was superseded by the Industrial Relations
Disputes Investigation Act (IRDIA) giving these rights a “permanent™ legisla-
tive basis for private sector workers under federal jurisdiction. Similar legisla-
tion was adopted by the provinces for private sector and municipal workers in
their jurisdiction, with notable delay only by Quebec. These legally-established
rights have been universally seen, and not least by the Canadian trade union
movement itself, as the point at which Canada extended democracy to include
“free collective bargaining” and finally met the International Labour
Organization's (ILO) 1919 declaration that “a free society cannot coerce any of
its citzens into working conditions that are not truly and generally acceptable.”
Despite continuing exclusions and limitations on free trade unionism in Can-
ada, it was widely assumed, in a way that was typical of the reformist ideology
L. Panitch and D. Swartz, “Towards Permanent Exceptionalism: Coercion and Consent in Cana-
dian Industrial Relations,” LabourfLe Travail, 13 (Spring 1984), 133-157.
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that predominated in Canada in the post-war era, that there would be steady if
slow progress towards the ever fuller realization of trade union rights. The
reforms achieved in the 1940s were thought to be irreversible and cumulative.
Such a world view inevitably tends to outlive the social realities which gave rise
to it. The social realities of the 1980s may have finally put it to rest.

It is one of the greater ironies of the present conjuncture that just as the
Canadian state finally moved in the 1980s to puarantee formally liberal democ-
ratic freedoms in an indigenous constitution, so has it simultaneously moved
towards foreclosing those aspects of liberal democracy that specifically pertain
to workers’ freedoms. Canada's new constituiion with its Charter of Rights and
Freedoms notably excluded the right to strike from s list of fundamental
freedoms, but in guaranteeing the right to freedom of association, it might have
been thought that the federal and provincial governments were implicitly recog-
nizing that the right to strike alone makes viable workers’ rights to freedom of
association. Significantly, however, within months of the prociamation of the
constitution the right 1o strike was abrogated for well over 1,000,000 of the
3,500,000 organized workers in Canada through a series of federal and provin-
cial legislative measures.

The moest important of these measures, because it most clearly symbolized
the significance of the Charter’s silences on the right to strike, was the federal
Public Sector Compensation Restraint Act introduced in June 1982. This act
has tended to be treated as imposing a two-year period of statutory wage
restraint on federal employees in conformity with the slogan "6 and 5"
(increases of 6 per cent and 5 per cent in the ensuing two years). But the act did
much more. It completely suppressed the right to bargain and strike for all
those public employees covered by the Jegislation, and it abrogated existing
collective agreements. What it lacked in comprehensiveness as compared with
the Anti-Inflation Act of 1975-78 (which covered both public and private sector
workers), it more than made up for in the severity of treatment of the workers it
covered. The abrogation of the right to strike and to bargain was accomplished
by the extension of existing agreements for two years. Since strikes during
agreements were proscribed under the earlier legislation, the new act used the
legislation which established free collective bargaining today to deny it, a
denial which included the “rolling back™ of already signed agreements which
provided for increases above **6 and 5" during the life of the act.

The provinces, with the exception of Manitoba and New Brunswick,
quickly followed suit. In autumn 1982, Ontario introduced legislation which
followed the federal act in form, but was even broader in scope. As well as
provincial government and crown corporation employees, Ontario’s Inflation
Restraint Act covered the employees of municipalities, schools, hospitals, and
privately-owned, para-public sector companies contracted to, or funded by, the
province (including nursing homes, ambulance services, etc.). The Maritime
provinces, Alberta, and Saskatchewan legislated ceilings on wage increases,
without explicitly abrogating the right to strike, except for particular groups of



TOWARDS PERMANENT EXCEPTIONALISM 135

workers, for example, hospital workers in Alberta. Tn Quebec and British
Columbia events took a somewhat different but perhaps even more menacing
coutse. The Parti Québécois povernment of Quebec actually decreed unilater-
ally one- to three-year collective agreements for public sector workers in 1983,
thereby pre-empting their right to strike. These agreements not only required
pay reductions of up to 20 per cent (meaning that many of the workers affected
would be earning less at the end of 1985 than in 1982), but also rewrote the
terms of their collective agreements regarding job security and working condi-
tions.

It is pethaps not surprising that most of the attention has recently focused
on British Columbia. The Social Credit govemment began the whole current
trend with their wage restraint legislation at the beginning of 1982, After
winning re-election in spring 1983, however, it went a great deal further by
proposing to restrict permanently union rights. The form of free collective
bargaining was to be preserved, while its substance was dramatically cunailed.
Bill 2 sought to deprive provincial government employees of the right o bargain
over working conditions and the organization of work, while Bill 3 stripped
them of bargaining rights with regard to job security. Bill 16 would empower
the government to prohibit strikes andfor picketing at any work site classified
as an “economic development project.” All this was, of course, part of a
broader package of legislative assaults on the welfare state,

Taken together, the above-mentioned acts have affected approximately
1,500,000 unionized workers. They have been presented, in most cases, as
“temporary” legislation which merely “suspends™ the right to strike and free
collective bargaining. Yet thete are good reasons for thinking that this is indeed
a case where the old French saying — c'est seulement le provisoire qui dure
— has particular merit. These temporary measures are patt of a long-term trend
that includes the growing use of back-to-work legislation, the adoption of the
statutory incomes policy in 1975, the jailing of prominent union leaders for the
first time in the post-war era, and the increased designation of public sector
workers as “essential,” thereby removing their right to strike.

It is true that the Ontario Supreme Court, in a rather weak ruling coming
towards the very end of the life of Ontario’s Inflation Restraint Act, declared
the act unconstitutional because the act’s blanket removal of the right to strike
was inconsistent with the freedom of association guaranteed in the Charter. The
significance of this ruling is unclear, however, not least because of the
ambiguity of the status of the Charter itself. In any case, the federal legislation
has remained unaffected by the ruling; no government has explicitly accepted
its implications; and Alberta has explicitly promised to use the “ notwithstand-
ing clause™ in the constitution to ensure that its legal prohibitions of public
sector workers' right to strike remain unaffected by the ruling. Simultanecusly,
the federal and some provincial governments have moved to facilitate the
employment of non-union labour in the construction industry, thus signalling
that private as well as public sector workers are coming under the scope of the
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new, more permanent restrictions of the rights of labour. This paper examines
the rise and fall of the era of ~free collective bargaining” and speculates on the
shape the new era will take in the future.

1
The Origins of Free Collective Bargaining

THE SOCIAL RELATIONS UNDER WHICH capitalist production takes place
embody a structural antagonism of interest between employers and employees.
Since the employment contract gives the emplayer, as the purchaser of labour
timne. the right to determine what is done by employees at work, exercising this
right involves the use of power. In turn, workers have historically recognized
that collective organization and the threat of collective withdrawal of labour are
necessary to advance their interests vis-g-vis the employer. Formally free
actors in the capitalist labour market. the employer and employee seck to
establish their interests, ideologically and legally, in terms of recognized rights
by the state: the rights of property and managerial prerogarive on the one hand;
the rights of freedom of association and the right to strike on the other,

The evolution of liberal capitalist societies into liberal democratic societies
is conventionally understood in terms of the institution of mass suffrage. But
the distinction between a democratic or authoritarian capitalist regime is never
one only of mass suffrage. It is equally a distinction which rests an the absence
or presence of freedom of association. The long struggle of the working classes
for political representation in the state was matched through the nineteenth and
twenticth centuries by an ¢qually long struggle against the legal prohibition of
the right to free association for wage labour. Liberal democracy not only
brought the working class into the representative system on the basis of indi-
vidual, universal, non-class-specific criteria; it also involved the state’s recog-
nitton of the collective, class-specific organizations of labour, the trade unions,
as legitimate representatives of workers in the capitalist labour market.
Moreover, the independence of trade union associations from direct interfer-
ence by the state itself had to be established.

Prior to 1872, trade unions and strikes could be conceived as statutory
offenses under the restraint of trade laws. The Trade Unions Act of 1872 did
not grant positive rights to unions but merely removed them from liability.
Indeed, capital’s right to continue to resist unionization in the succeeding
decades was the chief focus of “industrial relations.” The state's extensive use
of force in defence of this right became a hallmark of Canadian labour history,
with the deployment of the Roval North West Mounted Police against the
workers in the 1919 Winnipeg General Strike coming to symbolize the coercive
role of the state. To be sure. the Royal Commission on the Relations of Labour
and Capital of 1889, the establishment of the Department of Labour in 1900,
and the Industrial Disputes Investigation Act of 1907 were indicative of the
state’s atternpts to moderate and contain labour conflict. Bul even the 1907 Act
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was replete with coercive implications and restrictions on freedoms of associa-
tion. As Craven concludes in his recent study of this period, the 1907 IDIA was,
in the characteristic fashion of the Canadian state until the 1940s, directed
“towards the a4 hoc suspension of hostilities,” in the context of “a generalized
defense of private property rights by the capitalist state ”?

In the 19405, the state turned away from ad hor coercive and conciliation
mechanisms vis-a-vis workers’ struggles for union recognition and began to
recognize the principle of freedom of association for workers. It was only with
Privy Council Order 1003, a wartime measure, that a comprehensive, stable
policy emerged favouring union recognition and free collective bargaining. The
tenor of this new policy was graphically captured in Justice Rand’s famous
1946 ruling on union security:

Any modification of relations between the parties here concemed must be made within
the framework of a society whose economic life has private enterprise as its dynamic.
And it is the accommadation of that principle of action with evolving notions of sociat
justice in the area of industrial mass production, that becomes the problem for decision.

Certain declarations of policy of both Dominion and Provincial legislatures furnish
me with the premises from which I must proceed. In most of the Provinces, and by
Dominion war legislation, the social desirability of the organization of workers and of
collective bargaining where employees seek them has been written into laws. ... The
corollary from it is that labour unions should become strong in order to catry on the
functions for which they are intended. This is machinery devised to adjust, toward an
increasing harmony, the interests of capital, labour and public in the production of
goods and services which our philosophy accepts as part of the good life; it is Lo secure
industrial civilization within a framework of labour-employer constitutional law based
on a raticnal economic and social doctrine. . . .

[n industry, capital must in the long run be looked upon as occupying a dominant
position. It is in some respects at greater risk than labour; but as indusiry becomes
established, these risks change inversely. Certainly the predominance of capital against
individual labour is unquestionable; and in mass relations, hunger is more imperious
than passed dividends.

Against the consequence of that, as the history of the past century has demonstrated,
the power of organized labour, the necessary co-partner of capital, must be available to
redress the balance of what is called social justice; the just protection of all imerests in
an activity which the social order approves and encourages.?

It must be stressed that this new era in labour relations did not evolve
suddenly from the progressive minds of legislators, judges, and industrial rela-
tions experts. Nor had capitalists miraculously been transformed into far-

' Paul Craven, 'An Impurtial Umpire," Industriul Relations end the Canadian State
{900-i94 1 (Toronto 1980), 306. Craven notes (301-2) that H.D. Woods, despite arpu-
ing that the primary purpose of the 1DIA was “the establishment of a bargaining
relationship, and not, as commonly supposed, the delaying of sirikes or lockouts,”
concludes that in practice it “was little more than a public-interest, emergency-dispute
policy.”

* Justice 1.C. Rand, “Rand Formula," Canadian Labour Law Reporis, 2150 (1958),
1258-3.
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sighted soctal philosophers. Rather the labour legislation of the 1940s was a
product of an heretofore unparalleled shift in the balance of class forces in
Canadian society, Beginning in the mid-1930s and increasing with intensity
under national mobilization for war which brought the return of full employ-
ment in the early 1940s, Canada witnessed an unptecedented tide of sustained
and comprehensive working-class mobilization and politicization. As H.A.
Logan stated, the "trade union world seethed with discontent over the injustices
resulting from the refusal of both private and government corporations to bar-
pain collectively.”® In 1943, one out of every three trade union members was
engaged in strike action, a proportion only exceeded in 1919.* Union member-
ship, just as significantly, grew rapidly, doubling between 1940 and 1944,

TABLE |
Union Membership in Canada 1940-48
Per cent of
non-agricultural

Membership (000s) workforce
1940 362 17.3
1944 724 24.3
1948 978 303

Source: Labour Organization in Canada (Quawa 1975), 28-9.

This industrial militancy was politically punctuated by the dramatic rise of
the CCF in the opinion polls, by Communist and CCF victories in the (943
federal by-elections, as well as by the rather hasty conversion of the Libceral
and Conservative parties to reforms along the lines of the Keynesian welfare
state. While the possibility of anmy direct political challenge had largely
evaporated by 1945, as evidenced in the Ontario and federal elections of that
year, the industrial militancy, while abating in 1944 and early 1945, did not
pass away. The temporary industrial relations reform initiated by PC 1003
became “permanent” peacetime legislation in 1948 largely because of this
sustained militancy:
The fall ot 1945 marking the return (0 peace was hailed by both parties — not altogether
secretly — as a testing time: was collective bargaining to dominate the field of labour
relations or was it not? The showdown at Ford in Windsor in November-December and
that at Stzlco some months later were crucial ®

*H.A. Logan., Siare huervension and Assistance in Coflective Burgaining (Torantu
1956). 75.

' L. Sefton MacDowell, “The Formation of the Canadian Industrial Relations System
During World War Twa,” LubenerfLe Travaidteur, 3 (1978), 175-196.

* Logan, Srare Intervention, 76,
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Thus the era of “free collective bargaining™ commenced.

The use of the word “free” has a crucial double meaning. It suggests thata
balance of power existed between capital and labour, that they faced each other
as equals, otherwise any bargain struck could scarcely be viewed as one which
was “freely™ achieved. It also sugpests that the state’s role is akin to one of an
umpire, applying, interpreting, and adjusting impartial rules. In the first mean-
ing, the structured inequality between capital and labour is obscured; in the
second, the use of the state’s coercive powers on behalf of capital falls from
view,

Industrial relations orthodoxy in the post-war era of free collective bargain-

ing accepted both meanings. We will not dwell on the continued structural
inequality that Rand so openly acknowledged as capital's “long-
term . . . dominant position.”® It will suffice to mention the massive inequality
in resources availzble to each party in the relationship. In sheer scale, flexibil-
ity, and durability, capital’s material resources continued to overwhelm those of
labour. The organizational and ideological resources of labour remained
scarcely measurable against the network of associations, organizations, advi-
sory bodies, in-house publications, and mass media which were owned by or
financially beholden to capital. Finally, the greaier access to the state enjoyed
by capital throughout the post-war period has been well documented.” The
supremacy of capital in the era of free collective bargaining in both its ideologi-
cal and coercive dimensions, was well captured by Harold Laski:
The right to call on the service of the armed forces. .. is normally and naturally
regarded as a proper prerogative of the ownership of some physical property that is seen
10 be in danger. ... [Butl we should be overwhelmed if a great trade union in an
industrial dispute, asked for, much less received, the aid of the police, or the militia or
the federal troops to safeguard it in a claim (o the right to work which it argued was as
real as the physical right to visible and corporeal property, like a factory *

Laski of course recognized that in “a political democracy set within the catego-
ries of capitalist economies . . . the area within which workers can maneuver
for concessions is far wider than in a dictatorship.” He also understood that
even in capialist democracy, the labour movement is confronted with “an
upper limit to its efforts beyond which it is haredly likely to pass.™?

This reference to capital’s privileged access to the coetcive apparatus of the
state brings us directly to the second meaning of “free™ within the term. For the
limits beyond which labour was “hardly likely to pass,” were not left to the
imagination in Canadian labour policy after World War L. The same legislation
which supported the right to recognition and guaranteed the right to strike, also

¢ Rand, "Rand Formula,” 1256.

? For a recent survey of the relevant literature, see L. Paniich, ~Elites, Class and Power
in Canada,” in M.S. Whittington and G. Williams, eds., Canadian Politics in the
1980's (Toronto 1981}, 167-88,

" H. Laski. Trade Unions in the New Sociery (London 1950), 66-7,

Y 1bid.. 224, 232,
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constrained the nature of bargaining and the exercise of union power in a highly
detailed manner. The true thrust of the legislation in this respect has been
unwittingly laid bare by Paul Weiler in defence of the conventional interpreta-
tion of “free™ collective bargaining:

There are two pants of a labour code which are central to the balance of power hetween
union and employer. One is the use of the law to facilitate the growth of union represen-
tation of organized workers. The other is the use of the law to limit the exercise of union
economic weapons (the strike and the picket line) once a collective bargatning relation-
ship has become estabtished. '

The “other” part of the labour legislation of the 1940s was precisely the
extensive set of restrictions placed on collective action by unions, establishing
one of the most restrictive and highly juridified framewaorks for collective
bargaining in any capitalist democracy. Modelled after the U.8. Wagner Act,
Canadian legislation went “beyond it," as Logan noted, by “naming and
proscribing unfair practices by unions. . . . 2. assuming a responsibility by the
state to assist the two negotiating parties. . . . 3. [in forbidding] strikes and
lockouts during negotiations and for the term of the agreement.”"" Part and
parcel of union recognition and the promotion of collective bargaining was a
broad set of legal restrictions on membership eligibility, and the precise cir-
cumstances for legal strike action, Apart from restrictions on picketing and
secondary boveolts, the most important restriction on the fight to strike — and
the device used recently to abrogate the right to strike in the public sector —
was the ban on strikes during the term of a collective agreement.

The post-war settlement between capital and labour, involving limited
measures to reduce unemployment, and welfare state reforms, as well as the
new labour legislation certainly entailed real gains for working peopie. These
reforms, however, did not create equality between the contending classes.
Rather, they fashioned a new hegemony for capital in Canadian society. It is
critical to understand that the new mechanisms promoting the institutionaliza-
tion of union recognition and free collective bargaining were, as Rand said,
“devised to adjust, toward an increasing harmony, the interests of capital,
labour and the public™ in light of the shift in the balance of class forces that had
taken place. It was an adjustment devised not to undermine but to secure and
maintain under new conditions capital’s “long run ... dominant position.”
Through formal mechanisms for negotiation and redistribution, consent came
to play a visibly dominant role in inter-class relations, while coercion, still
crucially present, was in the background. Coercion in capital-labour relations
became less ad hoc and arbitrary because as the state rationalized and

1" Paul Weiler, Reconcilable Differences: New Directions in Canadian Labour Law
{Toronto 1980).

U Logan, Stare Imervention, 26-7. The “formal” equality of the ban on strikes and
lockouts during collective agreements is illusory since the lockoul is bul one of several
of capital’'s economic weapons.
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institutionalized workers’ freedoms of association, so coercion too became
more formalized. What before had taken the appearance of the Mountie’s
charge, now increasingly tock the form of the rule of law by which unions
policed themselves in most instances.

II
The Post-War Decades

THE PASSAGE QF THE 1948 Industrial Relations and Disputes Investigation
Act by the federal government, accompamed by similar provincial legislation,
signified that legal protection of workers' freedom to organize and to bargain
wouid be a central element of the post-war “settlement.” The labour movement
undoubtedly expected that the reforms were “permanent” gains which would
be gradually extended to other workers and perhaps liberalized.' Moreover,
given that the settlement also expanded the role of the state, substantial growth
in the number of public sector workers was ensured. It might have been
expected that the extension of bargaining rights would have begun among
public employees.'® There was, however, little growth of bargaining rights in
the post-war decades. In general, the unionmized proportion of the non-
agricultural work force remained close to the 1948 figure of 30 per cent until
the mid-1960s. Until that time, there was no extension of legislative protection
in the fast growing public sector; indeed, the only changes involved the imposi-
tion of additional restrictions on existing collective rights. '*

The end to this impasse came not gradually but suddenly, sparked by the
Quict Revolution in Quebec in the mid-1960s. This decade is frequently por-
trayed as one of university student radicalism and militancy contrasted with
working-class consumerism and acquiescence.® This contrast is overdrawn, as

2 D). Swartz, “The Politics of Reform: Conflict and Accommodation in Canadian
Health Policy,” in L. Panitch, ed., The Canadian State: Political Economy and Politi-
cal Power {Toronto 1977), 311-43. Immediate post-war reforms were often presented
as "“down payments” towards more comprehensive measures. For example, federal
assistance to the provinces for extending health facilitics, particularly hospitals, was pre-
sented as a step towards health insurance — a Liberal Party “promise™ since 1919,

31t is well recognized that the working conditions, including pay and managerial
practices. of public employces were inferior to those of private sector workers employed
by major corporations. It should be noted here that in 1944 the CCF government in
Saskatchewan granted bargaining rights to provincial employees.

145, Jamieson, fndustrial Relatinns in Canada (Toronto 1973), 130 ff. The unmionized
proportion of the work force did “jump” from 30 to 33 per cent between 1952-53, and
then slowly declined to just below 30 per cent in the mid-1960s. The 1932-53 increase
was due primarily to a contraction of 100,000 in the labour force. In B.C. new restric-
tions were imposed on the right 1o strike generally, while in Alberta, what were deemed
“public interest disputes™ were subject (0 more sweeping resirictions.

'* This position was common on the “left”™ as well as in mainstream thinking. For
example, see H. Marcuse, One Dimensional Man (Boston 1964), and J.0'Connor, The
Fiscal Crisis of the State (New York 1973).



142 LABOUR/LE TRAVAIL

the “revolt” of the 1960s was, in broad measure, a generational one. More
importantly, consumerism is not without its contradictions. As Ralph Miliband
observed, in taking issue with the omnipotence ascribed to corporate demand
management through advertising by Jobn Galbraith and others: “The point is
rather that business is able freely to propagate an ethes in which private acquisi-
tiveness is made to appear as the main if not the only avenue to fulfillment, in
which “happiness’ or ‘success’ are therefore defined in terms of private acquisi-
tion. .. .”'9 “Happiness™ and “success”™ are of course, relative terms. By the
1960s, the character of the working class was being transformed by the post-
war generation no less than the universities, Their frame of reference did not
include the Depression or the Cold War, and they grew up when the myth of a
classless, affluent society was being incessantly propagated. The contrast
between this image and their reality did not so much tarnish the image as
inspire them to make it part of their own reality.'? Increasingly, the only way 1o
achieve incomes consistent with the image was through collective bargaining.
This development was manifest in the mid-1960s wave of strikes, an uncom-
monly large number of which were wildcats (marked by occasional violence)
conducted in defiance of union leaders and at times partially against them.

An even more profound set of changes was at work in Quebec.!® The
previous 25 years had seen a transformation of the economic base of Quebec
and of its working class, including the growth of unionization. Despite this
transformation, the provincial state remained in the grip of conservative, rural
interests headed by Duplessis and the Catholic church. The Quebec govem-
ment’s response to a succession of strikes from the 1949 Asbestos Strike
through to Murdochville in 1957, was hostile and repressive, fostering a rela-
tively radical working class and intelligentsia. The 1961 election victory of the
Lesage Liberals formally broke the hold of the ancien régime on the Quebec
state, and initiated a belated and rapid political modernization. For this, no iess
than in Canada at the close of World War I, a political settlement with labour
was essential. The basis of this settlement was the extension of bargaining
rights to Quebec’s public sector workers in 1965,

The breakthrough in Quebec sent shockwaves reverberating throughout
Canada because the reforms went well beyend what had been achieved in
English Canada. Moreover, federal public sector workers in Quebec were part
of the politicization process of the Quebec working class and were galvanized
10 intensify their efforts to win the same demands from their own employer.
Pressure from Quebec was a powerful boost to the growing insistence of federal
workers generafly for bargaining rights after the Diefenbaker government,
faced with the 1958-61 recession, broke precedent by rejecting the pay increase

1" R, Miliband, The Stare in Capiralist Society (New York 1969), 217.

7 A broadly similar argumen is made by Jamieson, Industrial Relations.

"™ For a good overview, see K. McRoberts and D. Posgate. Quebec : Social Change and
Politicat Crisis, rev, ed. (Toronto 1980).
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proposed by the bi-partite National Joint Council, which since 1944 had
advised the government on these matters. *?

It was inevitable that significant political restructuring would take place,
not only in Guebec but at the federal level as well. The Quebec Liberal Party,
reflecting the initiatives of a radicalized petit bourgeois intelligentsia,
provided a beacon to the federal Liberals who needed to find a new image after
the conservative St. Laurent-C.D. Howe government of the 1950s was routed
by the populist Dicfenbaker Conservatives in 1958.This need was intensified
by the apparent appeal of the recently formed NDP, an appeal which was
sufficient to block a quick return of the Liberals to power.

The new reality at the federal level was reflected in the fanfare surrounding
the co-optation of the “three wise men,” Trudeau, Pelletier, and Marchand,
into the leadership of the Liberal Party. The second wave of the welfare state in
Canada undertaken by the minority Liberal govemments of the mid-1960s was
in good part an outcome of these developments. A significant element of this,
apart from medicare and pension reforms, was the appointment of the Heeney
Commission in 1963 to examine the question of collective bargaining rights for
federal workers. That Heeney would recommend in favour of collective bar-
gaining for federal workers was a foregone conclusion; what was at issue was
how free it realty would be.

The government’s commitment to the rights of its workers was no deeper
than that of capital. As employers, governments have a unique rationale for
restricting their employees’ freedom of association — the supremacy of parlia-
ment. As a result, while finally conceding federal employees’ collective bar-
gaining rights in 1967, the federal government insisted on restrictions beyond
those imposed on private sector workers. Vital issues, including pensions, job
classifications, technological change, staffing, and vse of pan-time or casual
labour, were wholly or partly excluded from the scope of bargaining. Serious
consideration was given to denying federal workers the right to strike as well.
That the right to strike was granted was due in larpe measure to the willingness
of postal employees. particularly in Quebec and B.C., to wage a number of
what, in effect, were recognition strikes in the mid-1960s. These strikes did
much to persuade the government that making strikes iliegal was no guaraniee
of preventing them.*

The reverberations of the Quiet Revolution in Quebec were also felt in the
provinces, where collective bargaining became the order of the day for most
public sector workers. While the meaningfulness of these reforms is beyond

1 H. Arthurs, Collective Bargaining by Public Employees in Canada: The Five Madels
(Ann Arbor 197]).

28 There has been some suggestion that Jean Marchand, the former President of the
CNTU and the most sought after of the “three wise men.” made granting the right to
strike a condition for remaining in the government. (Personal communication from E.
Swimmer, )
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doubt, it is nonetheless striking how cramped a version of trade union freedoms
was conceded, In most provinces a number of crucial issues were decreed 10 be
outside the scope of bargaining. Secondly, in Alberta, Ontaric, P.E.l., and
Nova Scotia, provincial employees, and often others, such as hospital workers,
were denied the right to strike. !

11
The Limits of Reform

THE "BREAKTHROUGH™ OF THE 1960s in the extension of free collective
bargaining must be seen in terms of the continuing narrow limits of trade union
rights in Canada. It would be wrong to ascribe these limits just to the resistance
of panticular sections of capital or to the ideology of liberal politicians, An
equally important, and largely ignored, factor has been the remarkable conser-
vatism of the English Canadian labour movement, which has repeatedly proved
itself incapable of taking the initiative in generating demands and meobilizing
support for reforms to challenge the terms of the post-war settiement. Few
Canadian trade unionists, for example, have questioned the principle of the ban
on strikes during the life of a collective agreement, although they have sought
specific exemptions from its application (for example, unsafe working condi-
tions and technological changes). They have even accepted the requirement that
unions act as agents of the law by formally notifying their members of the legal
obligation to abide by this ban.

This conservatism can be attributed in part to the effects of the Cold War on
the labour movement. The anti-communist crusade after World War 11 was
directed against the tradition of socialist ideas and militant rank-and-file strug-
gle, as much as at members of the Communist Party who symbolized, albeit
imperfectly and not exclusively, that tradition. As a result, controt of the labour
movement was assumed by people who were characterized, as David Lewis
delicately put it, “by the absence of a sense of idealism.”® There is no little
irony in Lewis providing this description given his own central role in building
a base for the CCF in the union movement by trying ““to wrest control from the
communists where ever possible.”% In this struggle, the CCF allied with the
most conservative and opportunistic elements of the union leadership, who,
upon winning this ifternecine struggle, placed their own indelible stemp on the
labour movement. .

But other factors are involved as well, not least because objective circum-
stances typically exert more influence over action than subjective intention. [n

21 8, Goldenberg, “Collective Bargaining in the Provincial Public Servives.” The
Institute of Public Adminisiration of Canadu Collective Bargaining in the Public Ser-
vice {1973). A useful, if somewhal dated, overview of provincizl labour legislation.

2 David Lewis, The Good Fight: Political Memoirs 1909-7958 (Toronto 1981). 383,
= fbid., 151.
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this respect, the adverse effort of the 1940s legislation on the characier of the
Canadian labour movement must enter into our consideration. Bourgeois
reforms, however much they are the product of class struggle, are not without
their contradictions. Left unchallenged they can undermine the very conditions
which called them imo existence, opening the way for future defeats. in reflect-
ing on the approach to union recognition of the IDIA, H.A. Logan observed
that: “The powerful weapon of the strike as an aid to negotiation through
militant organization, was weakened in its usefuiness where the approach to
recognition had to be cenification.”* Logan's reference to the way the legisla-
tion devalued militant organization is of crucial importance. Unlike the
capitalist firm with its singuiarity of purpose, unions aggregate discrete indi-
viduals with their own purposes. The power of unions lies in the willingness of
their members to act collectively, for which a common purpose must be devel-
oped.? This is a social process — an outcome of education and organization
involving sustained interaction between leaders and members — and one
requiring particular skills. Moreover, the incessant centrifugal pressures of a
fiberal consumerist society make this a never ending process.

The certification approach to recognition did not just weaken the apparent
importance of militant organization, but directed the efforts of union leaders
away from mobilizing and organizing towards the juridical arena of the labour
boards. In this context, different skills were necessary; it was crucial above all
to know the law — legal rights, procedures, precedents, etc. These activities
tended to foster a iegalistic practice and consciousness in which union rights
appeared as privileges bestowed by the state rather than democratic freedoms
won and to be defended by collective struggie.?® The ban on strikes during
coliective agreements and the institution of compulsory arbitration to resolve
disputes while agreements were in force had a similar effect. Under these
circumstances, it was unnecessary to maintain and develop collective organiza-
tion between negotiations. Indeed, union leaders had a powerful incentive to do
the reverse, 1o suppress any sign of spontanecus militancy. Industrial relations
legislation inevitably tends to treat unions as legal entities distinct from the
people who comprise them. This was reflected in the typically much greater
penalties for union officials who viclate the law as compared to those for
members, which intensifies the pressure on the former to act as agents of social
control over their members rather than their spokespersons and organizers.

* Logan, State fntervention, 76.

. Offe and H. Wiesenthal, “Two Logics of Collective Action,” Peolitical Power and
Sacial Theory, | (1979).

# For a brilliant elaboration of this argument in the context of the U.§.. see K. Klare,
“Juridical Deradicalization of the Wagner Act and the Origins of Modern Legal Con-
sciousness 1937-1974," Minnesota Law Review, 62 (1978), 265-339. R, Warskett,
“Trade Unions in the Canadian State: A Case Sindy of Bank Worker Uniomization
1976-1980." M.A. thesis, Carleton University, 1981, develops a similar argument in
her timely and insightful study of efforts (o organize bank workers in Canada.
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The corrosive effects on union democracy of this kind of juridical and
ideological structuring have been severe.?’ The trade unionism which devel-
oped in Canada during the post-war years bore all the signs of the web of legal
restrictions which enveloped it. Its practice and consciousness were highly
legalistic and bureaucratic, and its collective strength accordingly limited.
These charactetistics were reflected in the acceptance of the greater restrictions
on public employees’ freedom of association by the broader labour movement.
Moreover, the existing labour movement provided no other inspiration or exam-
ple than legalism for public sector unions granted partial collective bargaining
in the 1960s. This model has been particularly debibtating for those public
sector unions which have had to engage in little of the mobilization and struggle
for recognition that shaped the early labour movement prior to the post-war
settlement. Thus, a union like the Public Service Alliance of Canada (PSAC), in
contrast to the Canadian Union of Postal Workers (CUPW), was one born
almost entirely of legalism rather than mobilization and struggle.

This, of course, is not to suggest that all the new!ly-recognized public sector
unions have been content 10 accept what has been offered to them. For many
the limited rights acquired were seen only as a way station on the path to their
final destination of trade union rights equivalent to those enjoyed in the private
sector. As events unfolded, however, this proved to be a naively optimistic
view. By the time the unions reached this way station in the late 1960s the
roadbed was already crumbling because the state had to contend with the wage
pressure from its workers, while adjusting to the constraints placed upon it by
the emerging crisis of capitalism.

IV
Towards Exceptionalism

THE WAVE OF INDUSTRIAL MILITANCY which arose in the mid-1960s con-
tinued on into the early 1970s when it crested as pubiic sector workers, inspired
by material aspirations similar to those of private sector workers, cxhibited a
willingness to fight to achieve them,?* This heightened degree of industrial
conflict, however, reflected not just greater worker militancy but also opposi-
tion to union demands by capital and the state because of the deepening eco-
nomic crisis. The long post-war boom had led many observers to believe that
sustained economic growth was unproblematic. If capitalism had not quietly
passed away, they argued, af least its anarchic character had been subdued by

** For a graphic illustration see ). Deverell, ~“The Ontarioc Hospital Dispute
1980-(981.” Snudies in Political Economy. A Socialist Review, Y (1982},

¥ E. Swimmer. “Militancy and Public Sector Unions.,” in M. Thompson and E.
Swimmer, eds.. Conflict or Compromise: Public Sector {ndusirial Relations in Can-
adu . forthcoming IRPP, 1984,
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governments armed with Keynesian theory.® But the post-war boom could not,
and did not, last. In the 1970s the economy was characterized by “stagflation™;
growth rates below the level necessary for full employment, combined with
severe inflationary tendencies. In these conditions, the margin for concessions
to secure labour's consent no longer existed. It was capital that increasingly
required concessions. Faced with stagnant or shrinking markets, rising
resource prices, increased foreign competition, and a labour movement ready
to defend its living standards, capital experienced reduced profit margins on
existing investments and few new profitable opportunities.

One response by governments in Canada, and elsewhere, involved addi-
tional subsidies to capital through loans, grants, and tax concessions. Thus
governments underwrote investment and further shifted the cost of the weltfare
state onto employed workers.* But these initiatives had little impact on eco-
nomic growth; indeed, they tended to exacerbate inflation because organized
workers responded militantly to preserve their real incomes. Government defi-
cits ballooned as expenditures on corporate subsidies, the unemployed, and
public sector wages rose. The other major response by the state to the economic
crisis was its attempt to restrict the bargaining power of organized labour.
Governments attempted 1o obtain the “voluntary™ agreement of union leaders
to limit members’ wage demands to some agreed level, in exchange for a union
role in state economic decision-making and/or reforms enhancing union secu-
rity, marginal extensions of the welfare state, etc.™ At the same time, govern-
ments increasingly deployed the state’s coercive powers against the labour
movement. These two strategies were not mutvally exclusive. Coercive meas-
ures served, intentionally or otherwise, to prompt unions to rethink their oppo-
sition to “voluntary” restraint. On the other hand, the inability of the state to
deliver a quid pro quo in a form of the “social wage" because of the growing
economic crisis, undermined the viability of the voluntary restraint option and
forced the state to adopt more coercive measures.

* This boom was in fact the pruduct of a historically specific set of conditions which
obtained at the end of Word War II: the unchatlenged dominance of the U.S. vis d vis
thc major capitalist countries which allowed it te order the international financial
system; the cxtensive task of post-war reconstruction in Europe; huge discoveries of
cheap resources; the colonial or neo-colonial dependency of most of the Third World,
and the moderation of the labour movemnent in the west, not least due to the Cold War.
While signs of their passing were already dimly visible by the mid-sixties, the - formal
announcement” came in 1971, when U.S. President Nixen tenounced the Bretton
Woods agreement un which the post-war inlernational financial order was based. See,
for examplc, 1. Gough, " State Expenditure in Advanced Capitalism,” New Leff Review,
92 {1975).

 See for cxample, D. Wolfe, ~The State and Economic Policy in Canada 1968-1975."
in Panitch, Canadian Stare, 251-88, and |, Gillespie. ~On the Redistribution of Income
in Canada.” Canadian Tax Journal, 24 (1976), 41§-50.

# See L. Panitch, “The Developmem of Corporatism in Liberal Democracies,” Com-
parative Political Studies, 10 {1977),
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Government policy at the federal and provincial levels initially reflected
both strategies. In 1969/70 and again in 1974/75 the federal government held
discussions with the Canadian Labour Congress (CLC} aimed at securing volun-
tary wage restraint. In a number of jurisdictions there were reforms enhanc-
ing union security and workers’ collective rights; for example, the relaxation of
the restrictions on secondary picketing (B.C.). expansion of the right to refuse
unsafe work (Ontario, Saskatchewan, federal govemment), provisions for
imposing first agreements on recalcitrant employers (B.C., Ontario, Quebec),
and limitations on the use of strikebreakers (Quebec). Nonetheless, what
became particularly siriking as the decade of the 1970s wore on, was the state’s
shift towards new coercive measures. This change was graphically reflected in
the rising incidence of ad hoc back-to-work legislation at both federal and
provincial levels.

TABLE 2
Back to Work Legislation in Canada
Federal Provincial Total
1950-1970 4 9 13
1971-1975 4 11 15
1976-1978 6 13 19
Total 14 33 47

Source: A. Price, "Back to Work Legislation," %

The first post-war use of such legislation was by the federal government in
1950 against railway workers striking for a 40-hour week and a pay increase.
The justification then, as subsequently, for the legislation was. to quote Pnme
Minister St. Laurent, that “the welfare and security of the nation are
imperilled.” ™ Not surprisingly, St. Laurent insisied that it was “not designed
to establish precedents or procedures for subsequent bargaining
negotiations,”

4 A discussion of these attempls in Canada and the reasons for their failure is found in
L. Panitch, “Corporatism in Canada?’ Studies in Political Economy: A Socialist
Review, 1 (1979), 43-92, See alsv A. Maslove and E. Swimmer, Wage Controls in
Canada 1975-1978 (Monsreal 1980).

* A, Price, "Back to Work Legislation: An Analysis of the Federsl and Ontario Gov-
emments” Increased Propensity to End Strikes by Ad Hoc Laws 1950-1978," MLA.
thesis, Queen's University, 1980.

™ Quoted in A. Price. ~Back to Work Legislation,” 98, Based upon a detailed examina-
tion of these legislative orders by the federal and Ontario governments, Price concludes
that seldom, il ever, was there such a threat. Rather, government intervention was
designed 1o prevent scrious disruption of immediate concern to a relatively small seg-
ment of society, or to prevent broad public inconvenience. (90)

o tbid.. 99,
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Events were 10 prove otherwise, as railway workers were threatened with simi-
lar legislation in 1954 and actually subjected to it in 1960 and 1966. The
increased frequency and wider application of back-to-work legislation was not
the only notable trend in the state’s use of this weapon. Governments have
introduced such legislation with greater dispatch after the onset of a dispute and
with less parliamentary debate. They have also legislated increasingly onerous
penalties for union members defying the law,

This new reliance on back-to-work legislation was part of a broader pattern
of developments, which characterized the onset of a new era in state policy
towards labour. What marked this transformation was a shift away from the
generalized rule-of-law form of coercion (whereby an overall legal framework
both establishes and constrains the rights and powers of all unions}, towards a
form of selective, ad hoc, discretionary state coercion {whereby the state
removes for a specific purpose and period the rights contained in labour legisla-
tion). We have witnessed a return to the pre-PC 1003 era of “ad hoc suspension
of hostilities,” not to avoid or delay the establishment of freedom of associa-
tion, but to contain or repress manifestations of class conflict as practised
within the institutionalized freedom of association, In the last decade, actions
legal under general legislation have increasingly been declaved unlawful for
particular groups of workers or for all workers for a particular period of time.
The state’s resorting with increasing frequency to emergency rhetoric and
powers to override the general framework of freedoms clearly indicated that
there was a crisis in the old form of rule. This is precisely what has happened in
Canada over the last decade, and today characterizes the state’s response to
labour. ' ,

The treaiment accorded to CUPW by the federal government in 1978 illus-
trates this crisis as it is manifested through back-to-work legislation. The
governement publicty stated in advance of a strike that it would not tolerate the
union's exercise of its legal right to strike. Once the strike began, the govern-
ment immediately invoked back-to-work legislation (Postal Services Continua-
tion Act, Bill C-8), which revived the previous collective agreement and over-
rode the relatively small penalties in the Public Service Staff Relations Act to
allow for potentially unlimited penalties. Finally, the government charged the
union’s leader, J.C. Parrot, not for encouraging his members to defy the
back-to-work law, but for remaining silent (not publicly urging them to obey
the law).?® Similar requirements on union leaders specified in previous back-
to-work legislation had escaped public notice because they were either cbeyed,
or if not, were distegarded by the government. In charging Parrot, and in the
courts making bail for Parrot conditional upon his telling CUPW members what
the law required, the state not only set aside the general legal provisions for the
union’s right 1o strike, but also the Bill of Rights protection of free speech,

3 H.J, Glasbeek and M., Mandel, *The Crime and Punishment of Jean-Claude Parrot,”
Canadian Forum (August 1979), 10-14.
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The increased use of back-to-work legislation is only one sign of the end of
the era of free collective bargaining. Equally significant is the use of designa.
tions in the public sector to remove the right to strike from a much broader
group of workers, and the use of statutory incomes policy 1o suspend free
collective bargaining. Under the 1967 legislation extending collective bargain-
ing to federal public employees, the government reserved the right to “desig-
nate" certain jobs as “essential for the safety and security of the public” and
hence to deny the workers performing these jobs the right to sinike. As inter-
preted by the Public Service Staff Relations Board (PSSRB), the definition of *safe-
ty and security” was a relatively namow cne, so that the right to strike was not
vitiated by indiscriminate use of designations,¥ and the government tradi-
tionally accepted the PSSRB's definition. This practice was shattered in 1982
when the government, intent on withdrawing the right to strike of virtually the
whole Air Traffic Controliers group, successfully challenged the Board’s
definition of “safety and security” in the Supreme Court.* This ruling allows
the government to designate anyone whose normal work activities, in the gov-
ernment's own view, concemn the safety and security of the public. Three sets
of negotiations have occurred since this decision, which permit an assessment
of the government’s future intentions. In two cases, the percentage of workers
designated was increased by half — to over 40 per cent of all workers in the
Program Managers category of the federal public service, and to over 90 per
cent of heating and power workers. In the other case, Library Sciences, the
number of designations remained insignificant.®® It would appear that this
difference reflects an implicit criterion of basing designations on the barpaining
strength of a group of workers.

The use of back-to-work legislation and of designations primarily concem
public sector workers. The statutory incomes policy of the Anti-Inflation Pro-
gramme of 1975-78 suspended free collective bargaining for all workers. It was
initiated by the government and upheld by the courts on the basis of an elastic
definition of economic emergency. Once again, the rules of the game estab-
lished in the post-war settlement were set aside through special legislation,
which empowered the Anti-Inflation Board to examine newly negotiated agree-
ments and roll back wage increases exceeding the government’s guidelines.
The act created an * Administrator” to enforce a Board report or Cabinet order
through the onerous penalties of unlimited fines and five years imprisonment.
The new spirit of the era was adequately expressed by Prime Minister Trudeau
when he cynically told a radio interviewer immediately after the initiation of

¥ The “designation™ of the Governor General's gardener during the 1974 strike by the
General Labour and Trades group illustrates the willingness of the government to exploit
this provision.

¥ The Canadian Air Traffic Control Association vs. the Treasury Board, ITudgement
dated 31 May 1982,

* Information supplied by an official of PSAC.
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the Anti-Inflation Programme that “We'll put a few union leaders in jail for
three years and others will get the message.” 4

It is now virtually universally conceded that despite the govermment’s
rhetoric about equivalent price, dividend, and profit restraint under the Anti-
Inflation Programme, the substantive aspect of the policy entailed only wage
controls. Prime Minister Trudeau, in his October 1982 broadcast, referred to a
comprehensive but temporary statutory prices and incomes policy of the
1975-78 type as follows: “. .. what controls are for [is] to place the coercive
vse of Government power between Canadians, like a referee who pushes boxers
apart and forces them (o their comners to rest up so that they can hit each other
again.”*" A more appropriate metaphor for the 1975-78 case would have the
referee holding the arms of one of the boxers while the other flailed away.

Vv
The New Era

AS INDICATED IN THE INTRODUCTION, the events of 1982 which combined
the silence of the new constitution on bargaining and strike rights with the
particularly draconian, “temporary” suspension of those rights for a very large
number of Canadian workers, signal a new era in labour relations. It inau-
gurates a new era, however, only in the sense that it makes explicit what was
implicit in the developments of the last decade. What has been made explicit is
that the ad hoc, selective, “temporary” use of coercion is not merely directed
at the particular groups of workers affected or at the particular issue or
emergency at hand, but rather is designed to set an example for what is appro-
priate behaviour throughout the industrial relations gystem. The suspension in
1982 of public sector workers” rights was not proclaimed or defended in terms
of what it would directly accomplish to stem inflation and reinvigorate Cana-
dian capitalism. [t was offered as an example of what other workers must
voluntarily do if these objectives are to be antained.

What characterizes the new era is not only a series of ad hoc coercive
measures by the state, but also the construction of a new ideology to extend the
state’s new coercive role to the working class as a whole. Because this new
ideology is not legally codified in the manner of the post-war settlement —
because it does not universally remove the right to strike and free collective
bargaining — the new state coercion is paradoxically capable of being ideotog-
ically porirayed as “voluntary.” Thus the Prime Minister's Qctober 1982
broadcasts to the nation emphatically declared that the government had explic-
itly rejected the option of the "' coercive use of Government power:™

10 See L. Panitch, Workers, Weges, and Controls. The Anti-Inflation Programme and
its Implications for Canadian Workers (Toronto 1976), esp. 1, 18.
 Quoted in Glube and Mail, 21 October 1982,
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Controls could not create the trust in each other and belief in our country that alone
would serve our future. Controls would declare, with the force of law, that Canadians
cannot trust Canadians. . . . To choose to fight inflation, as a free people acting together
— that is the ¢course we chose. 4

The successful presentation of increased use of state coercion in this obfus-
catory way is conditional upon three elements. The first is a form of ideological
excommunication regarding the rights of public sector workers gua Canadian
citizens. The draconian controls established over them in 1982 became hidden
amidst careful phrases which asserted that only “comprehensive controls”
were coercive and contrary to the principle of a “free people acting together.”
They were rather “examples” for other workers' “voluntarism.” That this
sleight-of-hand can even be attempied rests upon a decade of denigration of
state employees as parasites and a decade of denigration of state services, not
long ago understood as essential to the community and social justice, as waste-
ful and unproductive.

The second element is that the specific acts of coercion — back-to-work
legislation, designation, statutory incomes policies — be continually portrayed
as temporary, exceptional, and emergency-related, regardless of how fre-
quently they occur, and the increasing numbers of workers who fall within their
scope or are threatened by their “example.” In so far as the terminology of
emergency and crisis can be made elastic enough to cover a whole era rather
than specific events, months or even years, measures presenied as temporary
can come to characterize an entire historical period.

Finally, and perhaps most impontantly, the voluntary ideological veneer of
the new era rests upon the construction of a new set of norms to justify labour’s
subordinate role within capitalism. The post-war setilement sought to maintain
capital's dominant position by establishing legal rights for organized labour to
protect the workers' immediate material interests in a capitalist system. The
new era's ideology reverses this earlier logic. It places the oaus on labour to
maintain capitalism as a viable economic system by acquiescing to capital’s
demand for the restriction or suspension of labour’s previously recognized
rights and freedoms, as well as sacrificing its immediate material interests.
Whereas the “question of social justice” was the key phrase in the construction
of the hegemony of the 1940s, Trudeau's “question of trust and belief™
becomes the key phrase in the effort to reconstitute it in the 1980,

It must be stressed that Trudeau and his government do not stand alone in
effecting the construction of the “trust and belief” element of the new ideol-
ogy. They are aided not teast by a bevy of industrial relations experts, many of
whom are recognized publicly for their “pro-labour” sentiments. A good
example is provided by Paul Weiler. At ome level, his book displays with
refreshing candour the dilemmas of z liberal reformer in its attempt to combine
a spirited defence of the right to strike with a model of state intervention which

e fhid.
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will ensure that this right will not be disruptive to capital. At another level,
Weiler's study makes an unwitting contribution to the construction of the new
ideclogy when he atiempts to justify statutory incomes policies as being in
labour's interests, Weiler acknowledges that the 1975-78 Anti-Inflation Pro-
gramme only involved effective wage restraint, adding that for economic (the
“openness” of Canada’s economy) and political (capitalist objections, the evils
of bureaucracy) reasons, such programmes cannot do more than restrain
incomes. Nor does he view wage increases as the sole cause of inflation.
Nonetheless, he commends contrels, if not the government’s lack of candour,
to labour, arguing that it is in labour’s interests to acquiesce to such policies.
The uncertainty that inflation creates “interferes with rational business plan-
ning and investment,” reduces the rate of job creation, and makes Canadian
products less competitive internationally, all of which threaten to create
“uvnemployment in our plants and facteries.” Controls in this context
*facilitate an orderly winding down of inflation . . . with a minimum of disrup-
tion and unemployment.”* In other words, labour should eschew efforts to
defend its economic interests directly and entrust its future to capital.

The “trust and belief™ required of labour in this new era may sound reason-
able, but it is not. It requires labour to trust that capital will use workers’
forgone wages and social benefits 1o invest in Canada rather than abroad,
without any guarantees that they will in fact do so. It requires iabour to trust
that capital will not speculate in land, currency, or commodity markets nor use
re-established profit margins to reward executives lavishly. Indeed, if trust and
belief in capital are the requirements of the day for workers, what, one might
ask, is the use of unions at all? Perhaps they are useful only if they can be
induced to contribute to spreading the new ideology and to policing their
members’ adherence to the new coercive interventions and their “voluntary”™
by-products? One is reminded of an earlier Pierre Elliott Trudeau writing after
the 1949 Asbestos Strike:

In the present state of society. in fact, it is the possibility of the strike which enables
workers to negotiate with their employers on terms of approximate equality. It is wrong
to think that the unions are in themselves able to secure this equality. If the right to
strike is suppressed, or seriously limited, the trade vnion movement becomes nothing
more than one institution among many in the service of capitalism: a convenient organi-

zation for disciplining the workers, occupying their leisure time, and ensuring their
profitability for business.

Vi
Towards the Future

WHAT WILL BE THE LABOUR MOVEMENT's response to the new era? It
cannot be assumed that Canadian labour will lite down and play dead. The

4 P, Weiler, Reconcilable Differences, 254.
# P E. Trudean, The Asbestos Sirike (Toronto 1974), 335.
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CLC’s national one-day general strike against the Anti-lnflation Programme,
known as the Day of Protest of 14 October 1976, was an early instance not only
of Canadian labour’s unwillingness to succumb to the first salvos in the new era
of coercion, but also of a certain preparedness even among the top leadership,
to respond with industrial action. Moreover, as the economic crisis deepened,
some Canadian unions, such as the United Auto Workers, were much less
cowed by their employers than their American counterparts and managed to
obtain significantly better contract terms. Similarly, Canadian public employ-
ces appear ta have been less frightened by threats of public expenditure cut-
backs than have their American counterparts as evidenced by a number of
public sector strikes, most notably by nurses in Alberta, hospital workers in
Ontariv, and federal clerical workers. But these facts may only explain why the
state acted to restrict significantly the rights of the Canadian working class in
1982. They tell little about how workers will respond in the longer term.

There is little reasen to expect that the Canadian Jabour movement will be
capable of mounting any meaningful or sustained counter-offensive in the
immediate future. The leaderships’ commitment to the existing legal
framework, even when new legislation has abrogated previous laws enshrining
workers’ rights, has been remarkable, This was graphically illustrated by the
CLC's abandonment of the postal workers in 1978 and CLC President Denis
MeDermot's explicit attack on the union. It was seen again in 1983 when the
CLC's initial public response to the B.C. government’s evisceration of trade
union rights, along with tenant and civil liberties protections, was to counsel
the workers affected against taking strike action,

The union movement has been clearly unprepared for each successive coer-
cive blow struck by the state over the past decade. The 1976 Day of Protest,
while in itself a successful and unprecedented mobilization by the CLC, came
ultimately to represent the climax of real opposition to the Anti-Inflation Pro-
gramme rather than the onset of a campaign of sustained mass mobilization.
Despite the repeated attacks on the right to strike, the CLC, virtually alone
among large interest groups in Canada, remained aloof from the constitutional
debate. Tt did not even make representation to the parliamentary hearings
regarding inclusion of the right to strike, or free collective bargaining, or full
employment in the Charter of Rights and Freedoms. Other liberal democratic
constitutions contain such rights. Although the practical effects of such decla-
rations may not be great, inclusion of such rights ar least helps to legitimate
union struggles around these issues. Even an unsuccessful campaign for includ-
ing such rights in the constitution would have put the issue before their mem-
bers and the broader public.

For various reasons, including the federal NDP’'s alliance with the Liberals
and the reluctance of the Quebec Federation of Labour to be seen improving a
constitution which the Quebec government unalterably opposed, the CLC did
not act. Ironically, on the very day (12 January 1981) that the Justice Minister
appeared before the special parliamentary commitiee to present the govem-
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ment’s amendments to the Charter of Rights and Freedoms in response to the
submissions received from about 100 proups across Canada, the MNational
Union of Provincial Government Employees announced plans to seek action
from the federal Labour Minister in the wake of an ILO ruling that the Alberta
government had violated international labour conventions (ratified by Canada
in 1972) by denying the right to strike to its own employees. 4> Would the CLC
have been less complacent about the constitution if it had known that but two
moenths after its proclamation, the right to strike would be *temporarily”
removed from federal employees as well?

To be sure, the defence of the right to strike does not ultimately lie in

representations to parliamentary commitices on constitutional rights. But is it
any less evident that the Canadian Jabour movement neither at the top nor the
bottom is capable of undertaking a sustained coordinated defence — indus-
trially, politically, ideologically — of the right to strike? In advance of the
federal government’s “6 and 5" legislation, a resolution calling for action up to
and including a general strike in the event that the government abrogated the
right to strike was carried by a huge majority at the CLC convention. The CLC
leadership is not wrong in recognizing that such resolutions from the left
contain a large measure of rhetorical flourish and lack mass support. Years of
neglect of the mobilizing aspects of trade unionism and years of practice of
legalism have taken their toll on the fighting capacity of union organizations.
This of course neither excuses, nor more importantly explains, the failure of the
union leadership seriously to attempt to build such support. The nature of the
problem, which goes well beyond facile charges that the leadership lacks the
will to fight, was cogently expressed by J.C. Parrot in a recent interview.
Responding to the question of why resistance by the union leadership to the
new coercion has been so weak, he noted:
Well, it starts with a feeling of being powerless. So why do they feel powerless? Well,
first of all, the big thing is that we are fighting the goverament and fighting against the
law. S0 you get the feeling, how can I do something? If you meet with lawyers two or
three times in a week, they are not going to tell you that you have to fight on the streets.
They are going 1o tell you what the Jegal avenues are, and so you get directed to that.
And then, in addition, many leaders have no control over the unions. When I say
control, 1 mean that it’s not even controlled by the members either. The structure is
made in such a way that in order for the leaders to get to the membership, they have (o
go through a siructure, and never get (o the membership, which is a serious problem.
Especially at a time when you have to work with other unions, as in fighting Bill C-124,
the structure of the labour movement is unbelievable. People don't seem to know what
to do. It's like the leadership has never gotten involved in a struggle before. It seems
you have to go through all the ABCs of what a struggle is in order to be able 1o get
organized.*

 Globe and Mail, 13 January 1982,
% ) C. Parrot: An Interview,” Studies in Political Economy: A Socialist Review, 11

(1983), 61.



156 LABOUR/LE TRAVAIL

Of course, one must not overestimate the dominance of capital and state in
this crisis nor the permanence of the present union paralysis. The contradic-
tions to be contained by the new ideology are not easily managed. The ideology
of the era of free collective bargaining was rooted in a material basis of consent
permitted by the expansion of post-war capitalism. It should be recalled,
moreover, that the west's moral superiority in the Cold War was in part sus-
tained precisely by the post-war settlement's legal proclamation of workers’
democratic rights amidst the refrain of “social justice.” Today, however, the
material basis of consent can less easily be summoned up. And fighting the
new Cold War entails defending Polish workers™ rights at the same time as
Canadian workers' rights are being denied.

The following Globe and Mail editoriat refers to Poland but it could just as
casily apply to Canada:

For this so-called “rebirth of the trade union movemem™ to be genuine, however, it
would have to include independent unions administered and led by officials who were
nominated freely and elected by secret ballot, They must also have the rights normally
associated with labour unions, including the strike weapon. . .. The trade union move-
ment, as envisioned by the bill, would not be so much a movement as an aggregation of
individual unions. . .. The right to strike would technically exist, but would be severely
cramped by complex regulations. There would he a requirement of seven days notice
preceding a strike. Any strike of a political character”™ would he prohibited, with the
government having dis¢retion to decide what is politically motivated. The bill would
provide arbitration procedures far labour disputes and forbid any strike over an issue
that could be arbitrated. . . .47

The conditions are obviously not propiticus for selling the new coercion in
terms of voluntarism and freedom. It is surely not by accident, after all, that the
massive and broad-based opposition to the repressive measures imposed by the
Bennett government in B.C. has rallied under the name Operation Solidarity.
Moreover, one’s assessment of the combative potential of the union movement
should not be restricted to what the CLC or the union leadership accomplishes
in its opposition 1o the new coercion. It is one of the paradoxes of depressions
that they make workers acutely aware of the benefits of collective action and
solidarity, precisely because their employers are less chary of asserting manag-
erial authority in a period of high uwnemployment. There will certainly be a
struggle on the ground, as there was in the 1930s, to change the character of the
union movement in Canada. The era of “free collective bargaining”™ induced
legalism and complacency regarding union organization and officialdom. The
era of discretionary coercion may be expected to induce a rather different, more
combative labour movement in turn.

¥ Editorial, Globe and Mail. 8 October 1982,
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The ideas in this paper were first developed for a conference on public sector
industrial relations sponsored by the Institute for Research on Public Policy
(IRPP) and the School of Public Administration, Carleton University in Qctober
1982, the proceedings of which are to be published in 1984 as an iRPP publica-
tion. This paper elaborates our argument considerably and updates it
in light of recent developments. We would like to express our appreciation to
Laurel Sefion MacDowell, Eugene Swimmer, Peter Warrian, and Reg
Whitaker, and the anonymous reviewers for LabourflLe Travail for their
thoughtful criticisms of our original ideas. The editorial assistance of Heather
Swail in preparing this manuscript for publication is also graiefully acknowl-
edged.
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The Atlantic Canada Workshop 1985
CALL FOR PAPERS

The next meeting of the Atlantic Canada Workshop iz scheduled for
Sydney, Cape Breton, 25-28 September 1985, The Sixth Atlantic Work-
shop will be jointly sponsored by the University College of Cape Breton
and Fortress Lovisbourg National Historic Park through their Louisbourg
Institute. The Workshop is an interdisciplinary group of scholars with an
interest in Atlantic Canada. Previous conferences have provided occa-
sions for historians, geographers, sociologists, archaeologists,
anthropologists, economists, folklorists, museum curators and archivists
to engage in discussion and exchange.

Prospective contributors to plenary sessions or workshops should send
proposals for papers and a copy of your curriculum vitae, by 1 October
1984, to; Kenneth Donovan, historian, Fortress of Louisbourg National
Historic Park, P.O. Box 160, Louisbourg, Nova Scotia, BOA 1MO.




