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Equality and the Notwithstanding Clause : 
Considering the Nature and Application of 

Section 28 of the Canadian Charter

Jesse Hartery*

This article considers the nature and application of section 28 of the 
Canadian Charter of Rights and Freedoms. I begin by describing the two major 
camps in the scholarship, i.e., those who see section 28 as an interpretative and 
non-absolute provision with no substantive content and those who see it as an 
independent and/or absolute substantive provision that effectively blocks the 
effect of section 33 when it is invoked. While the second camp provides a compel-
ling textual and historical account of the provision, I seek to show that there is 
a middle ground between these positions, one that recognizes the substantive 
nature of section 28, while clearly identifying its nature as an autonomous guar-
antee with a more limited application with respect to the provisions targeted by 
section 33. I argue that section 28 must be tied to a guaranteed right or freedom 
and, therefore, that there is a strong argument to make that it is of no use when 
the underlying supra-legislative provision on which it must rely is limited or 
inapplicable. However, this would not affect its autonomous substantive function 
in contexts in which section 33 is not or cannot be invoked.

 *  Member of the Quebec and Ontario Bars, Ph.D. candidate, Melbourne Law School & Former 
Law Clerk to Justice Nicholas Kasirer, Supreme Court of Canada. I thank Hoi Kong, Lulu 
Weis, Xavier Foccroulle Ménard, Jeffrey Goldsworthy and the anonymous reviewers for their 
thoughtful comments and suggestions. I am also indebted to Sylvette Guillemard and the team 
at Les Cahiers de droit for their work on this article.

 Text updated December 24, 2023.
 In accordance with the journal’s language rules, the use of the masculine form alone is intended 

to make the text easier to read and, depending on the circumstances, it is inclusive of both 
women and men. 
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Cet article examine la nature et l’application de l’article 28 de la 
Charte canadienne des droits et libertés. Il commence par décrire les deux 
principaux camps qui opposent les chercheurs – ceux qui voient l’article 28 
comme une disposition interprétative et non absolue sans contenu substantiel 
et ceux qui le voient comme une disposition substantielle indépendante et/ou 
absolue qui bloque effectivement l’effet de l’article 33 lorsqu’il est invoqué. 
Alors que le deuxième camp fournit un compte rendu textuel et historique 
convaincant de la disposition, l’article cherche à montrer qu’il existe une 
position intermédiaire entre ces positions, position qui reconnaît la nature 
substantielle de l’article  28, tout en identifiant clairement sa nature de 
garantie autonome avec une application plus limitée en ce qui concerne les 
dispositions ciblées par l’article 33. L’article 28 doit être lié à un droit ou 
à une liberté garantis et, par conséquent, il n’est d’aucune utilité lorsque le 
texte supralégislatif sous-jacent auquel il est relié est limité ou inapplicable. 
Toutefois, cela n’affecterait pas sa fonction substantielle autonome dans des 
contextes où l’article 33 n’est pas ou ne peut pas être invoqué.

En este artículo se examina la naturaleza y la aplicación del artículo 28 de la 
Carta Canadiense de Derechos y Libertades. Comenzamos describiendo las dos 
perspectivas principales de la doctrina, es decir, de aquellos que consideran al 
artículo 28 como una disposición interpretativa carente de contenido sustancial, 
y de aquellos que lo consideran como una disposición sustantiva independiente 
y/o absoluta que realmente obstaculiza el efecto previsto en el artículo 33 cuando 
este ha sido invocado. Si bien la segunda corriente plantea un argumento textual 
e histórico convincente de la disposición en cuestión, se intenta demostrar 
aquí que existe un punto medio entre estas posiciones : uno que reconoce la 
naturaleza sustantiva del artículo 28, en la que claramente se identifica su 
naturaleza como una garantía autónoma y de aplicación más limitada con 
respecto a las disposiciones previstas en el artículo  33. Argumentamos que 
el artículo 28 debe estar vinculado a un derecho o a una libertad que están 
garantizados, y por ende, que existe un argumento convincente para afirmar que 
no ha de ser útil, cuando en la disposición supralegislativa subyacente sobre la 
cual se basa resulta ser limitada o inaplicable. No obstante, esto no afectaría 
su función sustantiva autónoma, en contextos en los cuales el artículo 33 no 
resulta o no puede ser invocado.
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Notwithstanding anything in this Charter, the rights and freedoms 
referred to in it are guaranteed equally to male and female persons.

Indépendamment des autres dispositions de la présente charte, les droits et libertés 
qui y sont mentionnés sont garantis également aux personnes des deux sexes.

Section 28 of the Canadian Charter of Rights and Freedoms

The growing use of s. 33 of the Canadian Charter of Rights and Free-
doms,1 the so-called “notwithstanding clause,” by provincial legislatures has led 
to debates about little known or often forgotten aspects of the Canadian Consti-
tution.2 In this context, the debate surrounding s. 28 of the Canadian Charter 
has intensified in recent years, perhaps because the Supreme Court of Canada has 
yet to provide an account of the specific relationship between these provisions.3 
For example, in the context of the constitutional challenge to Quebec’s Bill 21,4 
which bans the wearing of religious symbols in certain contexts to advance an 
understanding of laïcité,5 it is notably argued that s. 28, which is not itself subject 

 1. Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being 
Schedule B to the Canada Act 1982 (UK), 1982, c. 11 (hereafter “Canadian Charter”).

 2. See e.g. Hak v. Procureur général du Québec, 2021 QCCS 1466 (our translation 
throughout) ; Danielle Beaudouin, “La future loi sur la laïcité pourrait-elle être contestée ?”,  
Radio-Canada, July 11, 2019, [online], [ici.radio-canada.ca/nouvelle/1173594/mode-emploi-
pistes-contester-loi-legault-laicite] (accessed September 21, 2023).

 3. See Hak v. Procureure générale du Québec, 2019 QCCA 2145, at para 133 (hereafter “Hak”) 
(our translation throughout).

 4. Act Respecting the Laicity of the State, CQLR, c. L-0.3.
 5. For discussion of this issue in Québec, see e.g. Yvan Lamonde & Guillaume Rousseau (eds.), 

La Loi sur la laïcité de l’État : Approfondissements et suites, Montréal, Presses de l’Université 
Laval, 2023. For further discussion of this concept and its roots in France, see e.g. David 
Koussens, Secularism(s) in Contemporary France : Law, Policy and Religious Diversity, 
Cham, Springer, 2022. 
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to s. 33, can be used to guarantee gender equality through the courts. While 
the facts necessary to ground a violation of supra-legislative equality rights are 
debated in that case,6 the legal argument is that if the law is found to be indirectly 
discriminatory against Muslim women, s. 28 could be used by courts to declare it 
unconstitutional and without legal effect. This is the case even though the Quebec 
National Assembly has invoked s. 33 to ensure the law operates notwithstanding, 
among other things, the supra-legislative equality guarantee in s. 15 and the 
freedom of religion guarantee in s. 2 (a) of the Canadian Charter.

Kerri Froc’s work arguing that s. 28 is a substantive provision that blocks 
the effect of a s. 33 declaration with respect to gender equality questions can be 
credited for making the argument particularly compelling. Of course, the provi-
sion is not unknown to scholars, particularly feminist scholars who have written 
about it over the years. However, it is fair to state that the provision has received 
little judicial attention and, to the extent that it has, is generally perceived as 
“interpretive” rather than substantive, contrary to the position advanced by Froc. 
In addition, some scholars continue to defend this understanding of the provision 
as being “interpretive.”

The purpose of this article is to suggest that neither of these camps are entirely 
correct. It is important to distinguish between the nature of the provision and how 
it applies in relation to other constitutional provisions. This distinction has been 
blurred by the debate so far. However, as I will explain, a key feature of this article 
is that the distinction between these questions, while important, is not watertight. 
For the sake of conceptual clarity, I consider them separately before tackling the 
relationship between the two. Accordingly, the debate about the nature of s. 28 
requires the consideration of two distinct issues : (i) whether it is substantive or 
interpretive and (ii) a related question regarding the kind of substantive provision. 
The debate about the application of s. 28 involves determining its relationship with 
other provisions of the Constitution, including s. 33. This entails considering two 
distinct issues in relation to s. 28 : (i) whether it can itself be targeted by s. 33, and 
(ii) whether it is absolute. I contend that there is a strong argument to be made that 
the answer to the latter question is informed by what kind of substantive provision 
s. 28 creates.

 6. See e.g. the reasons of Mainville J.A. in Hak, supra, note 3. See also Steve Rukavina, 
“Quebec Court of Appeal to Evaluate whether Secularism Law Unfairly Targets Muslim 
Women”, CBC News, November 16, 2022, [online], [www.cbc.ca/news/canada/montreal/
quebec-court-of-appeal-to-evaluate-whether-secularism-law-unfairly-targets-muslim-
women-1.6653458] (accessed September 21, 2023). 
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I share Froc’s view that s. 28 is a substantive guarantee and not merely an 
interpretive provision. In practice, that means that it is a guarantee with its own 
work to do and is concerned with both wrongful direct and indirect discrimina-
tion. In my view, this conclusion is inescapable when one considers the provi-
sion’s language and history, although I acknowledge that there are contested 
accounts of the historical context. That said, Froc and I differ somewhat in our 
understanding of the nature of the provision and its application in practice. 
More specifically, I propose to offer an alternative account of the interrelation-
ship between these two issues. On the account offered by Froc, it is sometimes 
said that s. 28 is an “independent” guarantee and/or that it is “absolute” in its 
application. On this account, s. 28 guarantees gender equality independently 
and absolutely or guarantees the equal exercise of the supra-legislative rights 
and freedoms enshrined in the Canadian Charter, irrespective of whether the 
underlying provision is targeted by a legislature under s. 33. Froc has deployed 
similar reasoning in relation to s. 1 of the Canadian Charter, which allows legis-
latures to justify reasonable limitations on supra-legislative rights and freedoms. 
In addition, while Froc herself has not joined them, some scholars argue that 
s. 28’s absolute status applies with respect to s. 32 as well, which concerns the 
application of the Canadian Charter.

In my view, while s. 28 is indeed a substantive provision, it is not independent. 
The difficult question is whether it is absolute or not in relation to s. 33. My view 
is that there is a strong argument to be made that s. 28 is not absolute in this 
context, particularly when one understands it in harmony with the scheme of the 
Canadian Charter and the Canadian Constitution generally. Accordingly, my 
view is that s. 28 must always be tied to an underlying right or freedom. I would 
make clear that it is an autonomous—but not independent—substantive guar-
antee, a distinction which I explain in this article. Moreover, and relatedly, there 
is a compelling argument to make that s. 28 does not eviscerate the purpose of s. 
33 of the Canadian Charter with respect to the underlying right or freedom with 
which s. 28 must be tied. In highlighting this argument, I build on the work of 
scholars who argue that ss. 1 and 32 remain relevant in this context. They essen-
tially argue that s. 28 is substantive, but not absolute. I agree and, furthermore, 
suggest that the argument can be extended to s. 33. I  therefore share the view 
advanced by Froc and other scholars, namely that the words “Notwithstanding 
anything in this Charter” in the opening to s. 28 entail that the substantive gender 
equality guarantee will continue to apply and cannot itself be targeted by s. 33. 
However, it is not clear to me that recognizing this fact necessarily shatters the 
purpose of ss. 1, 32 and 33, with respect to the underlying provisions, thereby 
making s. 28 absolute.
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My position can ultimately be broken down into five key points : (i) s. 28 
is a substantive rather than a merely interpretive provision ; (ii) s. 28 is not an 
independent substantive guarantee like s. 15 ; (iii) s. 28 is an autonomous substan-
tive guarantee of the equal exercise of the supra-legislative rights and freedoms 
guaranteed under the Canadian Charter for male and female persons ; (iv) if 
s.  33 is invoked by a legislature, such that a law continues in operation, there 
is a strong argument that the underlying provision to which s. 28 is tied cannot 
be guaranteed equally and assist in invalidating legislation ; and (v) however, since 
s. 33 cannot target s. 28 itself, the latter provision will continue to guarantee the 
equal exercise of the supra-legislative rights and freedoms that are not or cannot 
be targeted by s. 33 to male and female persons.

In this article, I begin by outlining the predominant jurisprudential view of 
s. 28 (1) before considering the alternative account of this provision advanced 
by scholars such as Froc (2). I then seek to chart a middle ground between these 
positions, by first recognizing and affirming the substantive nature of s. 28, thus 
rejecting the accounts of those who argue that it is merely an interpretive provi-
sion. I distinguish an autonomous substantive guarantee from an independent 
substantive guarantee, with a view to clearly reject the position that s. 28 could be 
an independent guarantee (3). I also consider the application of s. 28 in relation 
to other constitutional provisions and observe that, while two views are possible, 
there is a strong argument to make that s. 28 is not absolute in relation to s. 33 (4). 
In coming to this conclusion, I consider the debate regarding the relationship 
between s. 28 and ss. 1 and 32 of the Canadian Charter, which serves to bolster 
my basic argument. In both parts, I turn to jurisprudence and scholarship on s. 
10 of Quebec’s Charter of Human Rights and Freedoms,7 which, in my view, 
provides a compelling legal framework for understanding the nature and appli-
cation of s. 28 going forward, particularly with respect to indirect discrimination. 
This then leads me to discuss the other constitutional principles that bear on the 
questions raised by s. 28 and its relationship with s. 33 (5). Finally, I discuss 
the trial decision in Hak v. Procureur général du Québec, which appears to be 
consistent, at least in part, with this middle ground position (6). I therefore do not 
propose an exhaustive review of the scholarly literature on s. 28 and a discussion 
of gender equality itself or the Supreme Court’s record on this front. The equality 
jurisprudence has been through a series of changes, particularly in recent years.8 
I do not enter the debate here. Instead, I propose to bring to the fore an alternative 
understanding of s. 28 and its relationship with s. 33 in the light of recent debates.

 7. Charter of Human Rights and Freedoms, CQLR, c. C-12 (hereafter “Quebec Charter”).
 8. See Hoi L. Kong, “Section 15(1) : Precedent and Principle” (forthcoming in the S.C.L.R., on 

file with the author). For the latest in these developments, see R. v. Sharma, 2022 SCC 39.
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1 Section 28 : An Interpretive and Non-Absolute Provision

Section 28 of the Canadian Charter provides as follows :

28. Notwithstanding anything in this Charter, the rights and freedoms 
referred to in it are guaranteed equally to male and female persons.

28. Indépendamment des autres dispositions de la présente charte, les droits 
et libertés qui y sont mentionnés sont garantis également aux personnes 
des deux sexes.

The predominant jurisprudential view is that s. 28 plays an interpretive or 
confirmatory function, i.e., that it has no substantive content of its own. As the 
British Columbia Court of Appeal explained in McIvor v. Canada (Registrar of 
Indian and Northern Affairs), s. 28 is “a provision dealing with the interpretation 
of the Charter. It does not, by itself, purport to confer any rights, and therefore 
cannot be ‘contravened’.”9 Indeed, even some scholars who advocate the contrary 
position have sometimes indicated that to interpret s. 28 literally might lead one 
to conclude that it is “little more than a guide to the application of the Charter.”10 
This has led to observations that the provision has “to date played a limited role 
in litigation.”11

On this view, therefore, s. 28 can—at most—inform the interpretation of other 
provisions, and its existence could be relevant to a limitations analysis pursuant 
to s. 1 of the Canadian Charter.12 Moreover, invoking s. 33 of the Canadian 
Charter with respect to the guarantee of equality provided in s. 15 generally fore-
closes the possibility of courts declaring laws unconstitutional on gender equality 
grounds. While these scholars do not always explain the practical consequences 

 9. McIvor v. Canada (Registrar of Indian and Northern Affairs), 2009 BCCA 153, at para 64 
(hereafter “McIvor”). See also Hak, supra, note 3, at para 130.

10. Katherine J. de Jong, “Sexual Equality : Interpreting Section 28”, in Anne Bayefsky & Mary 
Eberts (eds.), Equality Rights and the Canadian Charter of Rights and Freedoms, Toronto, 
Carswell, 1985, p. 493, at page 517. 

11. Fay Faraday, “One Step Forward, Two Steps Back ? Substantive Equality, Systemic 
Discrimination and Pay Equity at the Supreme Court of Canada”, (2020) 94 S.C.L.R. (2nd) 
301, 324. See also Kerri Froc, “Is Originalism Bad for Women ? The Curious Case of Canada’s 
‘Equal Rights Amendment’”, (2015) 19-2 Rev. Const. Stud. 237, 239 and 250-261 ; Donna 
Greshner, “Praise and Promises”, (2005) 29 S.C.L.R. (2nd) 63, 77 and 78. 

12. See discussion in Gerard J. Kennedy, “They’re All Interpretive : Towards a Consistent 
Approach to ss. 25-31 of the Charter” (forthcoming in the UBC Law Review), 2023, p. 17, 
[online], [papers.ssrn.com/sol3/papers.cfm ?abstract_id=4528720] (accessed September 21, 
2023), notably citing R. v. Brown, 2022 SCC 18, at paras 70 and 112. 
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of their view as applied to individual cases, the effect of their position appears to 
be that s. 28 does not have as much work to do or will be concerned primarily 
with direct discrimination.13

Some authors have continued to defend a similar view in recent years. 
For  instance, Maxime St-Hilaire has argued that s. 28 is “more of an inter-
pretive provision of rights otherwise guaranteed […], not a provision conferring 
a gender equality right separate from section 15, which expressly includes such 
right.”14 He also grounds his analysis in the historical context by pointing to 
Barry Strayer’s article on s. 15 of the Canadian Charter recounting his partici-
pation in the drafting. At the time, ss. 25 and 27 of the Canadian Charter were 
added because some Indigenous groups and minorities did not want s. 15 to 
limit their traditional practices. Strayer therefore contends that s. 28 was meant 
to counteract the addition of these provisions.15

In addition, St-Hilaire observes that this interpretive function “applies only 
until such time as the right or rights in question have been suspended in respect 
of particular legislative provisions by means of the overriding provision adopted 
under section 33.”16 This leads him to conclude that s. 33 “allows for the over-
riding of Charter rights, but not the principles of interpretation it sets out.”17 
St-Hilaire also considers the relevance of international law, namely the Inter-
national Covenant on Civil and Political Rights,18 and notes that it would support 
Froc’s argument. In the end, however, his view is that s. 28 does not go “that far.”19 

13. See e.g. Elmer A. Driedger, “The Canadian Charter of Rights and Freedoms”, (1982) 14 
Ottawa L. Rev. 366, 373. 

14. Maxime St-Hilaire, “L’article 28 de la Charte canadienne des droits et libertés : des disposi-
tions interprétatives sujettes à interprétation”, Double Aspect Blog, February 4, 2020, [online], 
[www.doubleaspect.blog/2020/02/04/25293/#_ftnref10] (accessed September 21, 2023) (our 
translation throughout). See also Gerald L. Gall, “Some Miscellaneous Aspects of Section 15 
of the Canadian Charter of Rights and Freedoms”, (1986) 24-3 Alta. L. Rev. 462, 470. For 
further discussion, see Guillaume Rousseau, “Rights Guaranteed Equally to Both Sexes, 
the Notwithstanding Clause, and the Act Respecting the Laicity of the State : Overview and 
Contribution to the Debate from a Quebec Perspective”, in Lucia Ferreti & François Rocher 
(eds.), The Challenges of a Secular Quebec : Bill 21 in Perspective, Vancouver, UBC Press, 
2023, p. 185. 

15. Barry Lee Strayer, “In the Beginning… : The Origins of Section 15 of the Charter”, (2006) 
5-1 J. L. & Equal. 13.

16. M. St-Hilaire, supra, note 14.
17. Id.
18. International Covenant on Civil and Political Rights, December 16, 1966, Can. T.S. 1976 no 47, 

art. 4 (1). 
19. I observe that this echoes more recent comments made by the Supreme Court on the use 

of international and comparative law in constitutional adjudication. See Quebec (Attorney 
General) v. 9147-0732 Québec inc., 2020 SCC 32 (hereafter “Quebec (Attorney General)”) ; 
R. v. Bissonnette, 2022 SCC 23, at paras 98, 103, 105 and 108. 
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In other words, the Canadian Constitution is not reflective of international law on 
this point. Instead, the drafters “made gender equality a component of a general 
right to equality as a protection against discrimination, from which it has author-
ized the ordinary legislator to derogate, so that the principle of gender equality 
in the exercise of fundamental rights is only a principle of interpretation (even if 
it cannot be derogated from).”20

Asher Honickman has advanced a similar position.21 He argues that “while 
s. 28 is an important interpretive provision, it does not contain an independent 
and justiciable right.” Honickman finds support for his conclusion in the fact that 
s. 28 “was placed in the part of the Charter entitled ‘General’.” He observes that 
“[i]t seems unlikely, to say the least, that the most far-reaching and absolute right 
enumerated in the Charter would be placed smack dab in the middle of the part 
dealing with interpretation.” He similarly points to Strayer’s article to anchor his 
view in the context and concludes from this that “feminist groups […] wanted 
to ensure that the protections afforded to aboriginal groups and minorities were 
not prejudicial to women.”

In addition, Honickman agrees with Froc that, to the extent of any conflict 
between s. 28 and s. 33, the former must prevail. However, he argues that these 
provisions do not actually conflict with each other. Section 28 deals “with the 
rights Canadians possess and particularly how to interpret those rights. Section 33, 
by contrast, deals with the operation of legislation that is contrary to those rights.” 
In this respect, he adopts Grégoire Webber’s view that “the invocation of the 
notwithstanding clause does not act as a bar to judicial review since the issue of 
whether a right has been violated is separate and distinct from whether govern-
ment legislation may continue to operate in spite of the violation.”22 Finally, he 
adds that “the necessary implication” of Froc’s position, described in further 
detail below, is that “s. 28 would also supersede, and therefore not be subject to, 
s. 1.” He notes that this aspect of her reasoning is “plausible,” but that “a Charter 
right guaranteed to one sex but not the other would arguably never constitute 
a reasonable limit” in any event.

20. M. St-Hilaire, supra, note 14. See also Maxime St-Hilaire & Xavier Foccroulle Ménard, 
“Nothing to Declare : A Response to Grégoire Webber, Eric Mendelsohn, Robert Leckey and 
Léonid Sirota on the Effects of the Notwithstanding Clause”, (2020) 29-1 Constit. Forum 38, 46. 

21. Asher Honickman, “Deconstructing Section 28”, Advocates for the Rule of Law Blog, June 29, 
2019, [online], [www.ruleoflaw.ca/deconstructing-section-28/] (accessed September 21, 2023). 

22. See also Grégoire Webber, “Notwithstanding Rights, Review, or Remedy ? On the 
Notwithstanding Clause and the Operation of Legislation”, (2021) 71-4 U.T.L.J. 510. Contra : 
M. St-Hilaire & X. Foccroulle Ménard, supra, note 20 ; Geoffrey Sigalet, “Legislated 
Rights as Trumps : Why the Notwithstanding Clause Overrides Judicial Review”, (2023) 61-1 
O.H.L.J. (forthcoming), [online], [papers.ssrn.com/sol3/papers.cfm ?abstract_id=4254342] 
(accessed September 21 2023). 
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Overall, while St-Hilaire and Honickman differ in some respects, they agree 
that s. 28 is interpretive in nature and does not confer a substantive gender equality 
right distinct from s. 15. As mentioned above, the result is that s. 28 has a more 
limited role in Canadian Charter adjudication and certainly cannot prevent the 
legislature from using s. 33 to maintain the operation of its laws notwithstanding 
ss. 2 and 7–15. While these authors do not present their arguments in this way, 
I will come to explain that their position appears to be that the nature of s. 28 
is interpretive. When they pronounce on s. 33, they should be understood to be 
making a distinct argument that s. 28 is not absolute in its application.

2 Section 28 : An Independent and/or Absolute Substantive Provision

This predominant jurisprudential view has been contested by many scholars, 
most notably Kerri Froc, who wrote a compelling doctoral thesis on this topic.23 
She recognizes the predominant jurisprudential view and takes aim at it by 
looking to the provision’s language and the historical context surrounding its 
adoption. In addition, she argues that the use of s. 33 of the Canadian Charter 
may foreclose challenges that rely solely on ss. 2 and 7–15, but it cannot bar a legal 
challenge based on gender equality because s. 28, a substantive guarantee with 
“its own independent work to do,”24 is not subject to the notwithstanding clause. 
Indeed, its opening words expressly specify that s. 28 applies “Notwithstanding 
anything in this Charter.”25

Froc explains that s. 28 “was intended to transform judicial understandings 
of rights (particularly equality) to ensure that they were accessible to women in 
practice, and to protect gender equality from being undermined by other provi-
sions of the Charter or judges themselves.”26 She highlights that “[w]omen had 
been troubled by years of narrow interpretations of equality that trivialized sex 
discrimination claims under the statutory Canadian Bill of Rights,”27 and points 
to the holding in Bliss v. Attorney General of Canada as an egregious case of the 
narrow approach to equality that characterized the pre-Canadian Charter era.28

23. Kerri Froc, The Untapped Power of Section 28 of the Canadian Charter of Rights and Free-
doms, Ph.D. Thesis, Kingston, Faculty of Law, Queen’s University, 2015 (unpublished).

24. Kerri Froc, “Shouting into the Constitutional Void : Section 28 and Bill 21”, (2019) 28-4 
Constit. Forum 19, 19.

25. See e.g. Kerri Froc, “Shouting into the Constitutional Void”, June 24, 2019, Double Aspect 
Blog, [online], [doubleaspect.blog/2019/06/24/shouting-into-the-constitutional-void/] (accessed 
September 21, 2023) ; K. Froc, supra, note 24 ; D. Greshner, supra, note 11, 77 ; K. J. de 
Jong, supra, note 10.

26. K. Froc, supra, note 11, 239. 
27. Id., 240. See also Daniel Proulx, “L’objet des droits constitutionnels à l’égalité”, (1988) 29 C. 

de D. 567, 592. 
28. Bliss v. Attorney General of Canada, [1979] 1 S.C.R. 183. 
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As a result, women and the organizations that represent them came out 
strongly to bolster what would become s. 15 of the Canadian Charter. The 
changes announced by the federal government in January 1981 accordingly 
revised the equality guarantee to protect equality “before and under the law and 
[…] equal protection and equal benefit of the law.” It was thought that this would 
preclude the interpretations that prevailed with the narrower wording outlined in 
the Canadian Bill of Rights.29

At the same time, that version included what would become s. 27 of the 
Canadian Charter, which would “direct courts to consider Canada’s ‘multicul-
tural heritage’ in interpreting rights, raising the spectre of women’s rights being 
derogated or nullified in the name of protecting cultural practices.”30 This led to 
a groundswell of activism from feminists, who lobbied for additional changes. 
At the time, she argues that their aim “was to ‘ensure that all of the rights and 
freedoms set out in the Charter will be interpreted so as to apply equally to men 
and women,’ that sex discrimination is taken ‘equally seriously’ as that of race, 
and that sex-based distinctions undergo a high degree of judicial scrutiny.”31 The 
purpose, then, was to protect gender equality and counteract the addition of s. 27. 
In the end, the wording of the current version of s. 28 was adopted on April 23, 
1981, including its use of the words “Notwithstanding anything in this Charter.”

Froc also highlights that, after the November 1981 “Kitchen Accord” that 
led to the adoption of the notwithstanding clause in order to bring the provinces 
(except Quebec) on board with the adoption of supra-legislative human rights 
norms, there were attempts to subject s. 28 to s. 33. At the time, the opening 
part of s. 28 would have read, “Notwithstanding anything in this Charter except 
section 33.” Relatedly, s. 33 would have been modified to add, “section 28 of this 
Charter in its application to discrimination based on sex referred to in section 15.”32 
In the end, these proposed changes were removed from the Canadian Charter 
with the consent of the provinces (except Quebec) in response to the substantial 
advocacy of women in Canada. In other words, it was agreed that s. 33 could not 
be used to target s. 28 itself.

This leads Froc to argue that a s. 33 declaration cannot prevent a claim based 
on gender equality generally. As she explains, “[t]here would be no reason for the 
initial insistence upon its explicit inclusion in the override unless [the framers] 
accepted that section 28 could operate independently—in this case, to block 
discriminatory government action after the override was invoked in relation to 

29. K. Froc, supra, note 11, p. 242, n. 23. See also Kerri Froc, “A Prayer for Original Meaning : 
A History of Section 15 and What It Should Mean for Equality”, (2018) 38-1 N.J.C.L. 35.

30. K. Froc, supra, note 11, p. 242. 
31. Id., p. 244.
32. Id., p. 247 and 248.
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a section 15 sex equality violation.”33 Froc notably draws further support for this 
conclusion from a book authored by members of the November 1981 Saskatchewan 
constitutional delegation, who note that the removal of the application of s. 33 
from s. 28 “in effect […] meant that sexual equality in section 15 could not be 
overridden.”34

Ultimately, Froc concludes that : (i) “[a] section 28 violation cannot 
be preserved using section 33,”35 and (ii) where a s. 15 violation concerning 
gender equality is preserved by s. 33, “section 28 operates to block the effect 
of that invocation.”36 These two propositions reflect Froc’s view that s. 28 is an 
“independent” and/or “absolute” guarantee.37 At times, she seems to only intend 
to convey the idea that s. 28 is absolute in its relationship with s. 33 and seems to 
accept that it is not an independent guarantee, but this is not always clearly stated. 
It is my aim to explain these distinctions in this article, which I see as important 
to a proper understanding of s. 28.

While Froc’s view does not reflect the predominant jurisprudential approach, 
it also has some support in case law. In Syndicat de la fonction publique du 
Québec inc. v. Québec (Procureur général), which involved pay equity legis-
lation, the Superior Court of Quebec ultimately concluded that part of the scheme 
at issue was unconstitutional pursuant to s. 15 of the Canadian Charter. In 
arriving at this conclusion, the court also considered s. 28 of the Canadian 
Charter at length.

The court reviewed much of the historical background outlined above and 
turned to the scholarship on the issue in order to conclude that “although the 
principle of equality under section 15 may be set aside by the legislature under 
section 33, no law could make a distinction, even expressly, on the basis of sex 
on pain of invalidity.”38 It acknowledged, however, that the debate surrounding 
ss. 1 and 32 of the Canadian Charter and their relationship with s. 28 was more 

33. Id., p. 249.
34. Roy Romanow, John Whyte & Howard Leeson, Canada... Notwithstanding : The Making of 

the Constitution 1976-1982, Toronto, Thomson Carswell, 2007, p. 213. See also Kerri Froc, 
“A Law in Rupture : Section 28, Equal Rights, and the Constitutionality of Quebec’s Bill 21 
Religious Symbols Ban”, July 24, 2022, p. 38 and 39, [online], [ssrn.com/abstract=4171256] 
(accessed September 21, 2023).

35. K. Froc, supra, note 34, p. 38.
36. K. Froc, “Shouting into the Constitutional Void”, supra, note 25. See also K. Froc, supra, 

note 24. 
37. For uses of these words and concepts, see e.g. K. Froc, supra, note 23, p. 378, 380, 392 and 

415 ; K. Froc, supra, note 34, p. 2, 6, 36 and 38 ; K. Froc, supra, note 11, 246 and 249 ; K. 
Froc, supra, note 24, 19.

38. Syndicat de la fonction publique du Québec inc. v. Québec (Procureur général), 2004 CanLII 
76338 (QC CS), at paras 1416, 1429 and 1430 (our translation throughout). 
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controversial and “does not have to be resolved in the context of this judgment.”39 
In the end, the court appears to have held that s. 28 is an absolute substantive 
guarantee with respect to s. 33 and its reasons could be read by some to mean that 
s. 28 is an independent substantive guarantee as well, an issue to which I return 
in my own analysis.40

The view of s. 28 as absolute in its relationship with s. 33 also received some 
support from the former Chief Justice of Quebec, dissenting in the context of an 
appeal from the denial of an interlocutory injunction in Hak. While the judgment 
is, by its nature, only a preliminary view of the merits,41 the Chief Justice indi-
cated that the introductory phrase “Notwithstanding anything in this Charter” 
could “lead one to believe that section 28 blocks the effect of a section 33 override 
when a statute restricts access to certain fundamental rights unequally between 
the sexes.”42 However, this latter sentence of the reasons acknowledges that s. 28 
is not an independent substantive guarantee.

3 Charting a Middle Ground : The Nature of Section 28

This review of existing positions now leads me to articulate a middle ground 
by distinguishing between the nature of s. 28 and its application in relation to 
other constitutional provisions. My analysis rests on the contention that consti-
tutional provisions must be understood purposively and harmoniously with the 
constitutional scheme.43 While Froc’s analysis is compelling, my understanding 
of s. 28 suggests that both scholarly views are partly flawed. This is not meant 
to be a criticism. Even those who participated in the drafting of the Constitution 
Act, 1982,44 namely Mary Dawson, have sometimes acknowledged that the legal 
effect of this provision is “somewhat unclear.”45 This is also reflected in the 
competing accounts of the history surrounding its enactment and the ongoing 
debate amongst scholars. In highlighting a third way, I build on the work of others 

39. Id., at para 1428.
40. Id., at paras 1412, 1416 and 1429. 
41. Hak, supra, note 3, at para 36.
42. Id., at para 50.
43. See e.g. R. v. Sullivan, 2022 SCC 19, at paras 61 and 62 (hereafter “Sullivan”) ; Quebec 

(Attorney General), supra, note 19 ; Reference re Senate Reform, 2014 SCC 32, at paras 25 
and 26 (hereafter “Senate Reform Reference”) ; Canada (Attorney General) v. PHS Community 
Services Society, 2011 SCC 44, at para 82 ; R. v. Big M Drug Mart Ltd., [1985] 1 S.C.R. 295, 
344 ; New Brunswick Broadcasting Co. v. Nova Scotia (Speaker of the House of Assembly), 
[1993] 1 S.C.R. 319, 373 ; Reference re Bill 30, An Act to Amend the Education Act (Ont.), 
[1987] 1 S.C.R. 1148. 

44. Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK), 1982, c. 11 (hereafter 
“Constitution Act, 1982”).

45. Mary Dawson, “From the Backroom to the Front Line : Making Constitutional History”, (2012) 
57-4 McGill L.J. 955, 968.
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in an attempt to contribute to discussions that seek to make sense of this provision. 
In this part, I begin by considering the nature of s. 28. This entails considering : 
(i) whether s. 28 is substantive or not and (ii) what kind of substantive provision 
is contemplated by s. 28.

In my view, the position advanced by St-Hilaire and Honickman cannot be 
fully accepted because it deprives s. 28 of its substantive role. I start with the 
language of the provision, which provides that “the rights and freedoms referred 
to in [the Canadian Charter] are guaranteed equally to male and female persons.” 
Therefore, unlike ss. 26 and 27, which focus primarily on “construct[ion]” and 
“interpret[ation],”46 s. 28 “guarantees” supra-legislative rights and freedoms 
equally to male and female persons. The use of the French word “garantis” 
also conveys this idea. Indeed, as Hubert Reid and Simon Reid observe in their 
Dictionnaire de droit québécois et canadien, a “garantie” is a “[l]egal provision 
to protect certain fundamental rights.”47 While s. 28 is in the “general” part of 
the Canadian Charter, this does not preclude a substantive function. For instance, 
s. 25 of the Canadian Charter has been interpreted substantively by the courts.48

I would add that s. 28’s place in the general part is logical because, as I will 
explain in greater detail below, it is a guarantee tied to all of the other rights or 
freedoms in the Canadian Charter. In that sense, it is indeed “general,” as the 
heading of this part suggests.49 In my view, the real distinction between the main 
parts and the general part of the Canadian Charter is that the main parts include 
independent supra-legislative rights and freedoms, whereas the general part deals 
with issues that affect all of the supra-legislative rights or freedoms or other 
aspects of the Canadian Constitution. This entails that the purpose of these provi-
sions can be substantive, interpretive or declaratory depending on the context.50

I acknowledge that Gerard Kennedy has argued that all of these provisions 
are “interpretive.” I note, however, that he explains that these provisions can 
sometimes function as “interpretative trumps,” pointing to s. 25 as an example.51 
While the distinction between our views of the “general” part may be more 
superficial than real in some respects, I would explicitly acknowledge that, in 
certain contexts, these provisions have a substantive function. This will depend on 

46. Canadian Charter, supra, note 1, ss. 26, 27 and 28.
47. Hubert Reid & Simon Reid, Dictionnaire de droit québécois et canadien, 6th ed., Montréal, 

Wilson & Lafleur, 2023, s.v. “garantie” (our translation). 
48. See e.g. Dickson v. Vuntut Gwitchin First Nation, 2021 YKCA 5 (leave to appeal granted, 

SCC, 2022-04-28, 39856). 
49. See also K. Froc, supra, note 11, 246 ; K. Froc, supra, note 34, p. 33. 
50. I use the word “declaratory” to describe provisions that merely enshrine a pre-existing legal 

principle, such as the principle that one part of the Constitution cannot be used to invalidate 
another found in s. 29 : Reference re Bill 30, supra, note 43. 

51. G. Kennedy, supra, note 12, p. 2. 
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the purpose of each provision and the circumstances of the case. I part company 
with him, however, if he agrees with St-Hilaire and Honickman that s. 28 is “inter-
pretive” and not “substantive.” While I concede that this would make s. 28 the 
only rights-granting provision in this part, seeing as s. 25 protects rights and free-
doms that are external to the Canadian Charter, I do not see this as an obstacle to 
its substantive nature where the purpose of the provision leads to that conclusion.

This brings me to the historical context, which bolsters my understanding of 
the text. While I acknowledge that there are competing accounts of the relevant 
history, Froc’s meticulous account of this context is compelling. While consti-
tutional analysis cannot be reduced to a search for subjective intentions, as Froc 
herself also acknowledges, my view is that it is a factor to consider because it 
forms part of the context that led to the enactment of the Canadian Charter. 
Therefore, s. 28 is indeed a substantive gender equality guarantee distinct 
from s. 15 of the Canadian Charter.52 The historical context discussed above 
demonstrates why this guarantee was added to the Constitution : to protect gender 
equality, particularly in light of the adoption of ss. 25 and 27. In my view, this 
aspect of the nature of s. 28 should not be controversial.53

The strongest case for the “interpretive” approach might be made by refer-
ence to more recent developments in Quebec law. In 2008, the Quebec National 
Assembly added s. 50.1 to the Quebec Charter, which provides that “[t]he rights 
and freedoms set forth in this Charter are guaranteed equally to women and 
men.”54 The avowed purpose of the change was to emphasize the importance 
of gender equality. The parliamentary committee debated extensively about the 
nature of the proposed provision—a debate similar to the one that is currently 
taking place between Froc and other scholars regarding s. 28. Alexandre Cloutier, 
a lawyer and Member of the National Assembly of Quebec at the time, observed 
that the use of the word “guaranteed” suggested the clause was “not interpretive.”55 

52. See also Denis Buron, “Liberté d’expression et diffamation de collectivités : quand le droit 
à l’égalité s’exprime”, (1988) 29-2 C. de D. 491, 520. 

53. This might explain why the Supreme Court appears to have referred to s. 28 as a “right” in 
passing in a recent case : R. v. Brown, supra, note 12, at paras 70 and 112. This is admittedly 
obiter dicta in the context of that case because its reasoning on those facts is compatible with 
the “interpretive” approach : G. Kennedy, supra, note 12. 

54. Loi modifiant la Charte des droits et libertés de la personne, L.Q. 2008, c. 15, s. 2 (our translation). 
See also the discussion in Louise Langevin et al., “L’affaire Bruker c. Marcovitz : variations 
sur un thème”, (2008) 49-4 C. de D. 655, 674 and 679 ; Louise Langevin, “‘We-Sisters’ and 
the Rights of Women to Equality : Analysis of Dissenting Opinions Surrounding the Enactment 
of Bill 63 Amending the Charter of Human Rights and Freedoms”, (2009) 21-2 C.J.W.L. 353. 

55. Québec, Assemblée nationale, Journal des débats de la Commission des affaires sociales, 
1st session, 38th leg., vol. 40, no 50, May 29 2008, “Detailed consideration of Bill 63 – 
Loi modifiant la Charte des droits et libertés de la personne”, p. 42 (M. Alexandre Cloutier) 
(our translation throughout). 
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He was assured, however, that this specific wording was chosen because s. 28 of 
the Canadian Charter, which is similarly worded, “was seen by many precisely 
as an interpretative provision.”56 Moreover, he was told that this wording was a 
safe path because s. 28 had been “relatively little used by the courts”57 and the 
aim of the proposed wording of s. 50.1 of the Quebec Charter was to “isolate its 
real impact.”58 In response to this potential objection, I would note that, while 
I agree with Me Cloutier’s assessment of the meaning of the word “guaranteed,” 
the context surrounding the adoption of s. 50.1 of the Quebec Charter is different 
from the one surrounding the adoption of s. 28 of the Canadian Charter as a 
result of this debate. This may justify a distinct understanding of that provision. 
Moreover, I would note that, in response to Me Cloutier, it was also acknowledged 
that some have claimed that “perhaps the full potential of s. 28 has not been 
argued before the courts.”59 Froc and I would agree with this latter comment.

The real debate with respect to its nature lies elsewhere in my opinion. 
The question is what kind of substantive guarantee is contemplated by s. 28. 
I would make clear that s. 28 is an “autonomous,” not an “independent,” substan-
tive guarantee. To date, this specific distinction has not appeared in the debate 
amongst scholars on s. 28. In some cases, scholars speak of s. 28 as being an 
“independent” guarantee and their argument seems to track the meaning of 
this concept. In other cases, scholars appear to use the word “independent” as 
a synonym for “substantive” or “absolute.” It is also possible that some authors 
who advocate for the “interpretive” approach truly intend to convey that s. 28 is a 
non-independent guarantee, but are unaware of the concept or have not provided 
a complete account of their views. This has the effect of confusing the debate. 
The ideas must be clearly distinguished.

The concept of “independence” refers to the idea of a stand-alone guarantee, 
i.e., one that “applies on its own” with “no connection” to another right or free-
dom.60 Most of the guarantees in the Canadian Charter are substantive guar-
antees of this kind. That said, if the guarantee at issue is or must be connected 
to other rights or freedoms, it is not independent. This would mean that the 
guarantee must necessarily be invoked in correlation with other provisions. This 
is not to say that the link must be strict, but that it does or must exist. However, it 

56. Id., p. 46 (Mme Françoise Saint-Martin).
57. Id., p. 47 (Mme Françoise Saint-Martin).
58. Id.
59. Id. 
60. David Robitaille, “Non-indépendance et autonomie de la norme d’égalité québécoise : des 

concepts ‘fondateurs’ qui méritent d’être mieux connus”, (2004) 35 R.D.U.S. 103, 113 (our 
translation throughout). 
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is also important to acknowledge that this non-independent status does not negate 
the substantive function of such a guarantee. The concept of an “autonomous” 
provision, which I explain more fully below, refers to a sphere of action in which 
a provision plays a distinct role. This explains why such a guarantee can be char-
acterized as a kind of substantive guarantee. It entails that the non-independent 
guarantee can “be infringed by a measure that in itself complies with the require-
ments of another article.”61 These types of guarantees are less common and, in 
my view, s. 28 is the only non-independent guarantee in the Canadian Charter.

Accordingly, I do not consider s. 28 to be an independent substantive guar-
antee. The language of s. 28 indicates that “the rights and freedoms referred to 
in [the Canadian Charter] are guaranteed equally to male and female persons.”62 
The French version is to the same effect. This suggests that the provision is 
concerned with protecting the equal exercise or enjoyment of the supra-legislative 
rights and freedoms contained in the Canadian Charter. Section 28 ensures that 
these other provisions are “guaranteed equally.” It is not a stand-alone gender 
equality guarantee like s. 15. To my mind, this is also compatible with the 
historical context that Froc has brought to the fore in her work. It does not deny 
the substantive nature and function of s. 28, but acknowledges that its primary 
purpose is to safeguard the equal exercise of other rights and freedoms. For the 
purpose of applying this gender equality provision, it must be attached to another 
right or freedom guaranteed in the Canadian Charter.

In my view, a look to Quebec law, specifically s. 10 of the Quebec Charter, 
can help to understand the nature of s. 28. Section 10 is, much like the equality 
provision in continental systems, an autonomous guarantee, but one that is not 
independent.63 My aim is not to provide an exhaustive account of the case law 
on s. 10 of the Quebec Charter, but merely to highlight the similarities between 
the two provisions in service of my argument on the understanding of s. 28.

61. Id., 128. 
62. Canadian Charter, supra, note 1, s. 28. 
63. See e.g. D. Robitaille, supra, note 60, 110 and 111 ; William A. Schabas & Daniel Turp, 

Droit international, canadien et québécois des droits et libertés : notes et documents, 2nd ed., 
Cowansville, Yvon Blais, 1998, p. 195. See also Convention for the Protection of Human Rights 
and Fundamental Freedoms, November 4 1950, (1955) 213 U.N.T.S. 221, art. 14 (hereafter 
“European Convention on Human Rights”) ; Mark E. Villiger, “Ch. 28 Prohibition of Discri-
mination (Article 14 of the Convention)”, Handbook on the European Convention on Human 
Rights, Leiden/Boston, Brill Nijhoff, 2023, p. 580-591 ; Frédéric Sudre & Hélène Surrel 
(eds.), Le droit à la non-discrimination au sens de la Convention européenne des droits de 
l’homme : Actes du colloque des 9 et 10 novembre 2007, coll. “Droit et Justice”, Brussels, 
Bruylant, 2008. 

28. Notwithstanding anything in this 
Charter, the rights and freedoms 
referred to in it are guaranteed equally 
to male and female persons.
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Section 10 of the Quebec Charter provides as follows :

10. Every person has a right to full and equal recognition and exercise of his 
human rights and freedoms, without distinction, exclusion or preference 
based on race, colour, sex, gender identity or expression, pregnancy, 
sexual orientation, civil status, age except as provided by law, religion, 
political convictions, language, ethnic or national origin, social condi-
tion, a handicap or the use of any means to palliate a handicap.

 Discrimination exists where such a distinction, exclusion or preference 
has the effect of nullifying or impairing such right.

10. Toute personne a droit à la reconnaissance et à l’exercice, en pleine 
égalité, des droits et libertés de la personne, sans distinction, exclusion 
ou préférence fondée sur la race, la couleur, le sexe, l’identité ou l’expres-
sion de genre, la grossesse, l’orientation sexuelle, l’état civil, l’âge sauf 
dans la mesure prévue par la loi, la religion, les convictions politiques, la 
langue, l’origine ethnique ou nationale, la condition sociale, le handicap 
ou l’utilisation d’un moyen pour pallier ce handicap.

 Il y a discrimination lorsqu’une telle distinction, exclusion ou préférence 
a pour effet de détruire ou de compromettre ce droit.64

It must be acknowledged that the Quebec Charter not only predates the 
adoption of the Canadian Charter, but also has a broader reach. Whereas the 
Canadian Charter focuses on the state’s conduct, the Quebec Charter is not so 
limited because it applies in the private and public spheres.65 However, s. 10 of 
the Quebec Charter, unlike s. 15 of the Canadian Charter, is not an independent 
equality guarantee. It is a guarantee of equality in the exercise of other human 
rights and freedoms. There is no dispute in Quebec law that s. 10 is a substan-
tive provision, but unlike s. 15 of the Canadian Charter, it is a different kind of 
substantive guarantee.

As the Supreme Court of Canada explained in Quebec (Commission 
des  droits de la personne et des droits de la jeunesse) v. Bombardier Inc. 
(Bombardier Aerospace Training Center), the right to equality in the Quebec 
Charter “is protected only in the exercise of the other rights and freedoms guar-
anteed by the Charter.”66 The English version of the judgment does appear to 

64. Quebec Charter, supra, note 7, s. 10. 
65. Ward v. Quebec (Commission des droits de la personne et des droits de la jeunesse), 2021 SCC 

43, at para 35 (hereafter “Ward”). 
66. Quebec (Commission des droits de la personne et des droits de la jeunesse) v. Bombardier 

Inc. (Bombardier Aerospace Training Center), 2015 SCC 39, at para 53 (hereafter “Bombar-
dier”). See also D. Robitaille, supra, note 60, 108 and 109 ; André Morel, “La coexistence 
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refer to s. 10 as “independent,” but the official French version of the reasons 
for judgment makes clear that the guarantee is “autonome”67 (which literally 
means “autonomous”). This underscores the need to read court decisions and 
legal sources in both languages to undertake legal analysis in Canada.68 More 
recently, the Court affirmed emphatically in Ward v. Quebec (Commission des 
droits de la personne et des droits de la jeunesse) that “s. 10 does not establish 
an independent right to equality.”69 In the official French version, the reasons 
are to the same effect. The same has been said of s. 10’s continental cousin, art. 
14 of the European Convention on Human Rights, which “may be invoked and 
applied only together with other substantive guarantees of the Convention and 
its Protocols.”70

This does not negate the important autonomous status of the provision. 
The Supreme Court indeed explained the substantive status of the provision in 
Bombardier by observing that the requirement to attach the equality guarantee to 
other rights and freedoms “does not require a ‘double violation’ (right to equality 
and, for example, freedom of religion), which would make s. 10 redundant.”71 It 
is a provision with its own work to do. Similarly, with respect to art. 14 of the 
European Convention on Human Rights, it has been said that while it “cannot 
serve as an independent guarantee, it is nevertheless autonomous, insofar as 
compliance with [it] must be examined even if the substantive guarantee of the 
Convention or its Protocols has not been breached.”72

David Robitaille explains the autonomous substantive nature of s. 10 
particularly well and has done much to conceptually clarify the ambit of this 
provision. As he observes in defining the provision, “section 10 can be infringed 

des chartes canadienne et québécoise : problèmes d’interaction”, (1986) 17 R.D.U.S. 49, 78 ; 
Pierre Carignan, “L’égalité dans le droit : une méthode d’approche appliquée à l’article 10 de 
la Charte des droits et libertés de la personne”, (1987) 21-3 R.J.T. 491, 527. 

67. Bombardier, supra, note 66, at para 54.
68. See e.g. the discussion in Yaëll Emerich, “Concepts and Words : A Transsystemic Approach 

to the Study of Law between Law and Language”, (2017) 51 R.J.T. 591. 
69. See Ward, supra, note 65, at para 35.
70. M. E. Villiger, supra, note 63, at paras 825 and 829. See also Lupeni Greek Catholic Parish 

and Others v. Romania, no 76943/11, judgment, November 29 2016, at para 162 (European 
Court of Human Rights).

71. Bombardier, supra, note 66, at para 54. See also Christian Brunelle, “Pour une restructura-
tion de la Charte québécoise ?”, (2015) R.Q.D.I. (special issue) 199, 212-213 ; Mélanie Samson, 
“L’interprétation harmonieuse de la Charte québécoise et du Code civil du Québec : un sujet de 
discorde pour le Tribunal des droits de la personne et les tribunaux du droit commun ?”, (2015) 
8 R.D.H., at paras 32-37, [online], [journals.openedition.org/revdh/1481] (accessed September 
27 2023).

72. M. E. Villiger, supra, note 63, at para 830 (emphasis in original). 
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by a measure which in itself complies with the requirements of another section 
but which creates an inequality of treatment in the recognition or exercise of the 
right or freedom enshrined in that other provision.”73

He cites an example that can assist in understanding the purpose of s. 28. 
He points to the Belgian Linguistics case, a foundational case decided in 1968 
under the European Convention on Human Rights, which involved the right to 
education and the equal exercise of that right.74 In that case, the French-speaking 
applicants namely contested a Belgian law that required them to send their chil-
dren to study outside their community to receive instruction in their language, in 
contrast to Dutch children who could receive instruction in their own language 
in their community. Since the right to instruction does not include the right to 
receive education in the language of one’s choice, a breach of that right could not 
be made out. However, the autonomous status of the equality provision meant 
that, on one of the questions raised, the court ultimately concluded that, while 
instruction itself may be available and thus consistent with that specific guarantee, 
it was not equally available to both language communities. This was a breach of 
the equal exercise of a right or freedom.75

The continental approach therefore helps us understand that s. 28 is indeed 
an autonomous substantive guarantee with a role to play in protecting gender 
equality in Canadian society. Relegating the provision to a mere interpretive 
status would defang the guarantee and its utility when s. 15 is not available and a 
breach of the underlying provision itself cannot be made out. Its utility would be 
particularly evident in cases of wrongful indirect discrimination,76 a point which 
the Belgian Linguistics case and its progeny helpfully illustrate.

At the same time, it must be acknowledged that s. 28 is not an independent 
substantive guarantee. The distinction explored here is legally significant and 
has not been fully appreciated. For instance, Froc observes that s. 28 has 
“independent work to do.”77 At times, she highlights that the activists who fought 
to include s. 28 viewed it as having “independent power” that was not “dependent 

73. D. Robitaille, supra, note 60, 128. See also Mélanie Samson, “Le droit à l’égalité dans l’accès 
aux biens et aux services : l’originalité des garanties offertes par la Charte québécoise”, (2008) 
38 R.D.U.S. 413, 428 ; Manon Montpetit & Emma Tardieu, “La Cour européenne des droits 
de l’homme et le Tribunal des droits de la personne : la réception de la jurisprudence de la Cour 
par le Tribunal”, (2020) R.Q.D.I. (special issue) 627, 654. 

74. Case “Relating to certain Aspects of the Laws on the Use of Languages in Education in 
Belgium” v. Belgium (Merits) (1968), 11 Y.B. Eur. Conv. H.R. 832, 1 E.H.R.R. 252 (hereafter 
“Belgian Linguistics case”).

75. D. Robitaille, supra, note 60, 128. 
76. On indirect discrimination, see e.g. Hugh Collins & Tarunabh Khaitan (eds.), Foundations 

of Indirect Discrimination Law, Oxford, Hart Publishing, 2020 ; Sophia Moreau, “What is 
Discrimination ?”, Philosophy & Public Affairs, vol. 38, no 2, 2010, p. 143.

77. See e.g. K. Froc, supra, note 24, 19. 
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on other rights.”78 In other cases, she appears to take the position that s. 28 is 
either independent or autonomous. For example, she has argued that “section 28 
precludes the operation of legislation that discriminates on the basis of sex or 
denies other rights or freedoms (such as freedom of religion) unequally between 
males and females.”79 In some cases, while she formally maintains this dual 
possibility, her argument seems more nuanced and is primarily concerned with 
explaining that s. 28 is “absolutely protected,” with the word “independent” being 
used to distinguish her view from those who view s. 28 as “interpretive.”80 On 
this view, what she really intends to convey is that s. 28 is autonomously substan-
tive and absolute in its application. The use of the word “independent” merely 
distracts from her core claim. Indeed, Froc refers to continental jurisprudence 
on equality rights in her work, which appears to indicate that she concedes that 
s. 28 is not an independent guarantee.81 Nonetheless, as explained above, Froc 
sometimes observes, that s. 28 is or could potentially be an independent guar-
antee. If this is her view, I do not share this aspect of her reasoning because the 
autonomous status of the guarantee remains legally significant, and it must be 
distinguished from an independent guarantee.

In sum, I have tried to demonstrate that the issues in play must be clearly 
distinguished and have suggested that a look to continental concepts can assist in 
doing so. It is a mistake to diminish the substantive nature of s. 28. At the same 
time, I do not understand s. 28 to be an independent substantive guarantee. If 
Froc disagrees with this view, we are ships passing in the night. However, to the 
extent that Froc recognizes and affirms that the provision is non-independent, yet 
nonetheless substantively autonomous, we share the same view. In my view, her 
core claim that s. 28 is “absolute” in its application can survive an acknowledge-
ment that it is not “independent” in nature. However, as I will explain below, her 
claim that s. 28 is “absolute” is weakened in these circumstances given the nature 
of an autonomous, non-independent guarantee.

4 Charting a Middle Ground : The Application of Section 28

Having reviewed the nature of s. 28, I now consider how it applies in relation 
to other constitutional provisions. This aspect of the analysis focuses more directly 
on the legal effect of the words “Notwithstanding anything in this Charter.”  

78. See e.g. K. Froc, supra, note 11, 246. 
79. K. Froc, supra, note 34, p. 2 (our emphasis). See also K. Froc, supra, note 24. 
80. K. Froc, supra, note 34, p. 6, 33 and 38. 
81. See K. Froc, supra, note 23, p. 416-420. Beverley Baines’ formulation is that s. 28 is “inter-

dependent” : Beverley Baines, “Section 28 of the Canadian Charter of Rights and Freedoms : 
A Purposive Interpretation”, (2005) 17-1 C.J.W.L. 45, 68. I would simply adopt the classical 
distinction found in continental scholarship and jurisprudence. 
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This  entails considering two distinct questions in relation to s. 33, namely (i) 
whether s. 28 is itself subject to s. 33 and (ii) whether s. 28 is absolute in its 
interaction with s. 33.

Section 33 of the Canadian Charter provides :

33. (1)  Parliament or the legislature of a province may expressly declare in 
an Act of Parliament or of the legislature, as the case may be, that the 
Act or a provision thereof shall operate notwithstanding a provision 
included in section 2 or sections 7 to 15 of this Charter.

 (2)  An Act or a provision of an Act in respect of which a declaration 
made under this section is in effect shall have such operation as it 
would have but for the provision of this Charter referred to in the 
declaration.

 (3)  A declaration made under subsection (1) shall cease to have effect 
five years after it comes into force or on such earlier date as may be 
specified in the declaration.

 (4)  Parliament or the legislature of a province may re-enact a declaration 
made under subsection (1).

 (5)  Subsection (3) applies in respect of a re-enactment made under 
subsection (4).

33. (1)  Le Parlement ou la législature d’une province peut adopter une loi où 
il est expressément déclaré que celle-ci ou une de ses dispositions a 
effet indépendamment d’une disposition donnée de l’article 2 ou des 
articles 7 à 15 de la présente charte.

 (2)  La loi ou la disposition qui fait l’objet d’une déclaration conforme au 
présent article et en vigueur a l’effet qu’elle aurait sauf la disposition 
en cause de la charte.

 (3)  La déclaration visée au paragraphe (1) cesse d’avoir effet à la date qui 
y est précisée ou, au plus tard, cinq ans après son entrée en vigueur.

 (4)  Le Parlement ou une législature peut adopter de nouveau une déclara-
tion visée au paragraphe (1).

 (5)  Le paragraphe (3) s’applique à toute déclaration adoptée sous le 
régime du paragraphe (4).82

In my view, it is evident that s. 33 cannot be used to target s. 28 itself. The 
crucial question, however, is whether s. 28 is absolute. If it is, then s. 28 can be 
used to guarantee the equal exercise of all supra-legislative rights and freedoms 
in the Canadian Charter, irrespective of a legislature’s decision to invoke s. 33 

82. Canadian Charter, supra, note 1, s. 33. 
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with respect to the underlying right or freedom. If it is not, this means that s. 28 
continues to apply, but that it will have no utility in relation to laws that continue 
to operate notwithstanding an underlying right or freedom to which s. 28 must be 
tied. The result of this alternative approach is that there are contexts in which s. 28 
will always be relevant, namely with respect to democratic (ss. 3–5), mobility (s. 6) 
and language rights (ss. 16–23). Indeed, this article aims namely to emphasize  
that s. 28 can continue to apply substantively in these contexts.

While Froc’s argument is plausible and could be adopted by the courts, I am 
not entirely convinced that s. 28 is absolute, as she contends. This is a point which 
the jurisprudence mentioned in Part 1 does not address because it is concerned 
with the nature of the provision. St-Hilaire and Honickman, while defending 
the predominant jurisprudential view, speak to both the provision’s nature and 
its application in relation to other provisions. While I do not share their view 
of the first issue, their view of the second issue is on much more solid footing. 
In coming to this conclusion, I also consider other provisions that bear on the 
debate, namely ss. 1 and 32. In my view, the words “Notwithstanding anything 
in this Charter” undoubtedly convey the idea that the substantive guarantee in 
s. 28 will continue to apply, but this does not necessarily eviscerate the purpose 
of other constitutional provisions with respect to the underlying supra-legislative 
rights and freedoms with which s. 28 must be tied.

I agree with Froc that the existing wording of s. 28 predated the adoption of 
s. 33.83 This means that the words “Notwithstanding anything in this Charter” 
contained in s. 28 were added before s. 33 was being contemplated by the drafters. 
At the time these words were included, the purpose was notably to counteract 
s. 27 in constitutional adjudication. It conveyed the idea that substantive gender 
equality in the exercise of other supra-legislative rights and freedoms would 
continue to apply. Their purpose was not to counteract s. 33. Once s. 33 was added 
to the Canadian Charter, the debate centred around adding s. 28 as one of the 
provisions that could itself be targeted by s. 33. As mentioned previously, there 
were attempts to do that, which were ultimately rejected in the final version of the 
Canadian Charter.84 Therefore, in my view, the result is that, when there is consti-
tutional adjudication to be done, s. 28 can notably be used to counteract s. 27. In 
addition, the choice made to remove s. 28 from s. 33 implies that this guarantee of 
gender equality cannot itself be targeted by the notwithstanding clause.85 Overall, 
this means that s. 28 will remain relevant in some circumstances. This comes 
out clearly from the text and history surrounding the enactment of the Canadian 
Charter. Indeed, as Froc highlights, part of the reason for removing s. 28 from 

83. K. Froc, supra, note 23, p. 157, 158, 178, 204 and 205. 
84. Id., p. 212ff.
85. See also M. Dawson, supra, note 45, 968. 
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s. 33 was the concern expressed by officials of the Department of Justice that it 
would indirectly allow legislatures to invoke s. 33 in relation to provisions that 
were not meant to be subject to it, such as ss. 3–6 and 16–23.86 Accordingly, the 
result of the change was to ensure s. 28 could not itself be targeted by s. 33 and 
effectively solidify the place of the provisions not subject to s. 33.

Froc, however, goes one step further and concludes that the historical context 
bolsters her view that s. 28 is absolute with respect to all of the underlying 
supra-legislative rights and freedoms with which it can be tied. In my view, this 
leap does not necessarily follow from the text and history and stands in some 
tension with the scheme of the Canadian Charter. As mentioned above, Froc 
notably points to some officials of the Saskatchewan delegation to support her 
position.”87 However, she concedes that this understanding was not “uniformly 
held amongst the politicians,”88 pointing notably to the fact that some provincial 
premiers did not share this view. I acknowledge that the feminist activists from 
1981 might object to my specific understanding of s. 28, but my view is that, even 
if this subjective intention did exist, it did not ultimately manifest in the text and 
scheme of the Constitution.

The argument, then, is that s. 28 does not eviscerate the function of s. 33 in 
relation to the provisions with which it is concerned, i.e., to provide legislatures 
with an opportunity to maintain the operation of their laws notwithstanding 
ss. 2 and 7–15. The result is that, when the underlying supra-legislative consti-
tutional provision has been targeted by a legislature pursuant to s. 33, s. 28 of 
the Canadian Charter can indirectly play no role to invalidate legislation. There 
is simply nothing to protect equally because the underlying supra-legislative 
provision has essentially been withdrawn. This is to say that s. 28 cannot be of 
any utility to invalidate legislation when s. 33 has been invoked in relation to 
ss. 2 and 7–15 because it is not legally possible to guarantee the equal exercise 
of a supra-legislative provision that is reasonably limited or inapplicable. In other 
words, there was no need to include s. 28 within s. 33 to permit legislation to 
fully operate notwithstanding ss. 2 and 7–15, since s. 28 is not an independent 
guarantee of gender equality, as explained previously. However, when the notwith-
standing clause is invoked, the s. 28 guarantee of gender equality can continue 
to play a role for the provisions that are not or cannot be subject to s. 33, notably 
democratic (ss. 3–5), mobility (s. 6) and language rights (ss. 16–23). This is so 
even when the relevant legislature invokes the notwithstanding clause in relation 

86. K. Froc, supra, note 23, p. 223, n. 530. See also G. Rousseau, supra, note 14, p. 189.
87. See K. Froc, supra, note 23, p. 225 ; K. Froc, supra, note 34, p. 38 and 39. See, however, 

G. Rousseau, supra, note 14, p. 198. 
88. K. Froc, supra, note 23, p. 225. 

33971_DROIT_vol64-4_dec2023.indb   70633971_DROIT_vol64-4_dec2023.indb   706 2024-02-12   10:472024-02-12   10:47



J. Hartery  Equality and the Notwithstanding Clause … 707 

to the gender equality guarantee outlined in s. 15. In my view, this is the proper 
legal significance of the 1981 “Kitchen Accord” and subsequent developments.

This means that I agree with St-Hilaire and Honickman with respect to the 
legal effect of s. 33 in the contexts in which it can be invoked.89 Unlike them, 
I would not deprive s. 28 of its autonomous substantive function in reaching this 
conclusion. Significantly, this understanding applies whether or not one accepts 
the view advanced by Webber that the use of s. 33 does not prevent judicial 
review.90 In other words, the debate that opposes Webber to other scholars in 
relation to s. 33 is immaterial to my understanding of s. 28. Of course, if the 
Supreme Court ultimately accepts Webber’s view, s. 33 would serve to maintain 
the operation of laws that apply notwithstanding ss. 2 and 7–15. However, if judi-
cial review is foreclosed as others have argued based in part on the precedent in 
Ford v. Quebec (Attorney General),91 the view advanced here is that s. 28 would 
not be engaged in any event because there would be no supra-legislative right or 
freedom guaranteed by the Canadian Charter with which to tie it.

Consequently, if a legislature invokes s. 33 to prevent the application of 
s. 15 to invalidate legislation, this will not negate the substantive role played 
by s. 28 in securing the equal exercise of the other supra-legislative rights and 
freedoms to male and female persons. Similarly, if s. 33 is used to prevent the 
application of ss. 2 and 7–15, s. 28 will continue to safeguard the equal exercise 
of the other provisions that cannot be rendered inapplicable, such as ss. 3–6 and 
16–23. Indeed, the historical context teaches us that an important purpose of the 
changes made to ss. 28 and 33 was to solidify the place of these provisions in the 
Canadian constitutional order, thereby ensuring that the rights and freedoms that 
shape the core of Canada’s democratic and federal nature are guaranteed equally 
to male and female persons through the courts.

This view of the relationship between ss. 28 and 33 is bolstered by consid-
ering the relationship between s. 28 and ss. 1 and 32 of the Canadian Charter. 
There is an important debate amongst scholars on the application of both provi-
sions in this context, as the Superior Court of Quebec acknowledged in Syndicat 

89. See also Geoffrey Sigalet, “The Truck and the Brakes : Understanding the Charter’s 
Limitations and Notwithstanding Clauses Symmetrically”, (2022) 105 S.C.L.R. (2nd) 194, 218. 

90. G. Webber, supra, note 22. See also Robert Leckey & Eric Mendelsohn, “The 
Notwithstanding Clause : Legislatures, Courts, and the Electorate”, (2022) 72-2 U.T.L.J. 189 ; 
A. Honickman, supra, note 21. 

91. Ford v. Quebec (Attorney General), [1988] 2 S.C.R. 712. See M. St-Hilaire & X. Foccroulle 
Ménard, supra, note 20 ; G. Sigalet, supra, note 22. See also Maxime St-Hilaire, Xavier 
Foccroulle Ménard & Antoine Dutrisac, “Judicial Declarations Notwithstanding the 
Use  of the Notwithstanding Clause ? A Response to a (Non-)Rejoinder” (forthcoming), 
May 16  2023, [online], [papers.ssrn.com/sol3/papers.cfm ?abstract_id=4295034] (accessed 
September 30 2023).

33971_DROIT_vol64-4_dec2023.indb   70733971_DROIT_vol64-4_dec2023.indb   707 2024-02-12   10:472024-02-12   10:47



708 Les Cahiers de Droit (2023) 64 C. de D. 683

de la fonction publique du Québec inc. v. Québec (Procureur général).92 Indeed, 
while Froc maintains her view that s. 28 is absolute in relation to s. 1, she does not 
carry this argument over to s. 32. This tends to suggest that there are good argu-
ments on both sides of the debate on the application of s. 28 in relation to other 
constitutional provisions. My understanding of s. 28 is like the one advanced by 
scholars who acknowledge its substantive function, yet nonetheless argue that 
ss. 1 and 32 remain relevant in this context. I contend that this reasoning can be 
extended to s. 33 as well.

It has been argued that since s. 28 is “absolute,” it  applies to block s. 32 
as well.93 Section 32 of the Canadian Charter provides as follows :

32. (1) This Charter applies

 (a)  to the Parliament and government of Canada in respect of all 
matters within the authority of Parliament including all matters 
relating to the Yukon Territory and Northwest Territories ; and

 (b)  to the legislature and government of each province in respect of 
all matters within the authority of the legislature of each province.

 (2)  Notwithstanding subsection (1), section 15 shall not have effect until 
three years after this section comes into force.

32. (1) La présente charte s’applique :

 a)  au Parlement et au gouvernement du Canada, pour tous les 
domaines relevant du Parlement, y compris ceux qui concernent 
le territoire du Yukon et les territoires du Nord-Ouest ;

 b)  à la législature et au gouvernement de chaque province, pour tous 
les domaines relevant de cette législature.

 (2)  Par dérogation au paragraphe (1), l’article 15 n’a d’effet que trois ans 
après l’entrée en vigueur du présent article.94

If the view of s. 28 advanced by these scholars were correct, this would entail 
that s. 28 could safeguard the equal exercise of rights and freedoms to male and 
female persons in both public and private spheres. In other words, while s. 32 (1) 
directs that the rights and freedoms in the Canadian Charter are limits on state 
action, s. 28 is absolute and is therefore not limited to state action. This would 

92. Syndicat de la fonction publique du Québec inc. v. Québec (Procureur général), supra, note 38.
93. See id., at para 1425, notably citing Gérald A. Beaudoin, “Étude des différents secteurs de la 

Charte”, in S.F.P.B.Q., La Charte canadienne des droits et libertés, Cowansville, Yvon Blais, 
1982-83, p. 72 ; Peter W. Hogg, Constitutional Law of Canada, vol. 2, Toronto, Carswell, 
1997, at §52-54. See also Peter W. Hogg and Wade K. Wright, Constitutional Law of 
Canada, 5th ed., Toronto, Carswell, 2023, at §55-43. 

94. Canadian Charter, supra, note 1, s. 32. 
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also lead to the result that the independent guarantee of gender equality would 
have immediate effect, rather than having effect “three years after this section 
comes into force,” as contemplated by s. 32 (2). Froc rejects the contention that 
s. 28 is absolute in this context and emphasizes the need for contextual interpret-
ation.95 In her view, since the purpose of s. 28 is to “[block] the effect of certain 
provisions insofar as their application result in unequal rights,”96 it is not absolute 
in relation to s. 32.

I share Froc’s view that s. 28 must be understood in context and is not abso-
lute in relation to s. 32, but we differ somewhat in our understanding of how 
s. 32 applies in this context. In my view, s. 32 does indeed have the effect of 
allowing for unequal rights : since it states that the Canadian Charter applies 
only in the public sphere, it prevents the possibility of securing equal rights in 
the private sphere. In that sense, it is less ambitious than the Quebec Charter. 
Section 32 of the Canadian Charter also prevents the s. 15 gender equality 
guarantee from having immediate effect. These are significant limitations on 
supra-legislative gender equality rights. If s. 28 is absolute, then it should in 
theory have the effect of also completely blocking s. 32. However, following the 
logic outlined above, my view is that s. 32 applies to the underlying provisions to 
which s. 28 must be tied. Accordingly, while s. 32 cannot be applied directly to 
s. 28, the latter provision is indirectly concerned with state conduct because it is 
a guarantee tied to other supra-legislative rights and freedoms that are only held 
against the state. Similarly, the independent gender equality guarantee could not 
apply immediately when the Canadian Charter came into force because s. 32 (2) 
prevented this possibility in relation to the underlying provision. It withdrew it 
from immediate application. In other words, s. 28 is not absolute. However, I share 
Nicole Duplé’s view that this would not have precluded a s. 28 claim in relation 
to other provisions.97

This understanding of the relationship between ss. 28 and 32 is also consistent 
with the case law, namely the Nova Scotia Court of Appeal’s decision in Re 
Boudreau and Lynch, which confirmed that the guarantee of gender equality in 
s. 15 could not circumvent s. 32 (2) and have immediate effect, despite the pres-
ence of s. 28.98 The non-independent status of s. 28 is critical to this reasoning. 
I acknowledge, however, that a scholar like Froc might respond by also indicating 
that s. 32 was not mentioned as part of the discussions that led to the adoption of 
s. 28 in its current form, unlike ss. 1 and 33. I concede that this context can form 

95. See K. Froc, supra, note 34, p. 37 and 38. 
96. Id., p. 37.
97. Nicole Duplé, Droit constitutionnel : principes fondamentaux, 7th ed, Montréal, Wilson & 

Lafleur, 2018, p. 683-684.
98. Re Boudreau and Lynch (1984), 16 D.L.R. (4th) 610 (N.S.S.C.). 

33971_DROIT_vol64-4_dec2023.indb   70933971_DROIT_vol64-4_dec2023.indb   709 2024-02-12   10:472024-02-12   10:47



710 Les Cahiers de Droit (2023) 64 C. de D. 683

part of the analysis and that the point I am making in relation to s. 32 is less 
persuasive as a result, albeit not entirely irrelevant to an understanding of the 
constitutional scheme.

That brings me to s. 1. Some scholars, such as Froc, are of the view that 
s.  1 does not apply in this context. Others, such as Duplé and Mary Eberts, 
have expressed the view that s. 1 does apply.99 Froc’s reasoning is, of course, 
focused on the text, but it is informed by the historical context. She begins by 
observing that the initial proposal for s. 28 would have ensured that “the rights 
and freedoms under the Charter are guaranteed equally to men and women with 
no limitations.”100 She explains that there were indeed attempts to amend s. 1, 
but this was not ultimately secured.101 Instead, Froc’s view is that the use of the 
“notwithstanding” language in s. 28 was meant to “preclude use of the rights 
limitation mechanism in cases of sex discrimination.”102 She acknowledges that 
there is “some ambiguity as to whether the import of ‘notwithstanding’ and 
particularly its effect on section 1 was specifically addressed.”103 However, she 
ultimately concludes that correspondence from the Department of Justice indi-
cating that s. 28 was a “significant provision” and later events surrounding s. 33 
“constitut[e] an acknowledgement” of her interpretation.104

I have a somewhat different view of s. 28 based on the logic outlined above. 
I share the position of those who suggest that s. 1 remains relevant in this context. 
Somewhat like s. 33, s. 1 assists in establishing the scope of the independent 
supra-legislative rights and freedoms outlined in the Canadian Charter.105 
Section 1 provides that the Canadian Charter “guarantees the rights and free-
doms set out in it subject only to such reasonable limits prescribed by law as 
can be demonstrably justified in a free and democratic society.”106 Because s. 
28 is a guarantee tied to other supra-legislative rights or freedoms, reasonable 
limitations are possible. This is consistent with one view of the historical context. 

 99. For some discussion of this debate : B. Baines, supra, note 81, 55-58. See, for instance, the 
differing views advanced by K. J. de Jong, supra, note 10, at pages 524 and 525 ; and Mary 
Eberts, “Sex-based Discrimination and the Charter”, in A. Bayefsky & M. Eberts (eds.), 
Equality Rights and the Canadian Charter of Rights and Freedoms, supra, note 10, p. 183, 
at pages 215 and 216. See also Syndicat de la fonction publique du Québec inc. v. Québec 
(Procureur général), supra, note 38, at para 1425 ; N. Duplé, supra, note 97, p. 684. 

100. K. Froc, supra, note 23, p. 157 and 158 (our emphasis). 
101. Id., p. 175, 193, 195 and 202. 
102. K. Froc, supra, note 11, 246.
103. Id.
104. Id., 247. See also K. J. de Jong, supra, note 10, at page 518 ; P. W. Hogg & W. K. Wright, 

supra, note 93, §55-43. 
105. On the similarity between ss. 1 and 33 of the Canadian Charter more generally, see G. Sigalet, 

supra, note 89. 
106. Canadian Charter, supra, note 1, s. 1.
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For instance, Roger Tassé, Canada’s Deputy Minister of Justice at that time of 
patriation, reasoned as follows : “[S]ection 28 says notwithstanding anything in 
this Charter. So what does it mean ? I don’t think it means absolute equality 
of treatment between men and women. But it does mean that it would not be 
possible to use section 1 to limit the right guaranteed by section 28.”107 In other 
words, I understand him to be saying that s. 1 cannot, of course, apply directly 
to s. 28, but this does not mean that s. 28 is absolute in relation to other consti-
tutional provisions. On my view, then, s. 1 applies indirectly because it applies 
to the underlying supra-legislative rights and freedoms with which s. 28 must be 
tied. If the underlying provisions are reasonably limited, there is nothing for s. 
28 to guarantee equally. Once again, the non-independent status of s. 28 helps to 
understand this legal result.

This view is also supported by the jurisprudence, which has considered s. 1 
in the context of gender equality claims brought pursuant to s. 15 of the Canadian 
Charter—a point Froc herself readily acknowledges.108 In addition, in R. v. Hess, 
the Supreme Court held that s. 1 is relevant with respect to the other provisions 
that are guaranteed equally by s. 28.109 This means that the view that the limita-
tions clause remains relevant in this context is bolstered by constitutional practice, 
which has not understood s. 28 as being absolute. In other words, the Canadian 
Charter does not provide for boundless rights. It guarantees rights or freedoms 
as reasonably limited.110

In my view, however, the justification offered must not relate to gender 
discrimination per se, but rather to the public interest sought to be pursued gener-
ally and its relationship to the other rights or freedoms at issue.111 This follows 
from the fact that s. 1 cannot apply directly to s. 28. In practice, this means that 
the use of s. 1 will likely be more difficult to justify in direct discrimination cases. 
The story is perhaps more complex with respect to indirect discrimination.112 

107. Cited in K. Froc, supra, note 23, p. 206 (our emphasis). For more recent comments, see 
Guy Gendron, “Le père de la Charte des droits et libertés en faveur de celle des valeurs”, 
Radio-Canada, December 29, 2013, [online], [https ://ici.radio-canada.ca/nouvelle/646952/
père-charte-canadienne-droits-libertes-charte-valeur-quebecoise-laicite-roger-tasse].

108. See e.g. Newfoundland (Treasury Board) v. N.A.P.E., 2004 SCC 66 ; Centrale des syndicats 
du Québec v. Québec (Attorney General), 2018 SCC 18. See also K. Froc, supra, note 11, 266. 

109. R. v. Hess, [1990] 2 S.C.R. 906, at para 48 (hereafter “Hess”).
110. For further discussion, see Louis-Philippe Lampron & Eugénie Brouillet, “Le principe 

de  non-hiérarchie entre droits et libertés fondamentaux : l’inaccessible étoile ?”, (2011) 41-1 
R.G.D. 93. 

111. Hess, supra, note 109, at para 48.
112. For further discussion, see H. L. Kong, supra, note 8. 
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For  instance, courts have generously interpreted the guarantee of freedom of 
expression and much of the legal work is left to the limitation stage of the analy-
sis.113 Accordingly, in my view, if an individual attempted to show, for example, 
that a provision criminalizing hate speech infringed the equal exercise of the 
freedom of expression through an indirect discrimination claim, s. 1 could be 
used to justify a provision criminalizing hate speech.114 In these circumstances, 
s. 1 could be used to attempt to justify the limit to the guarantee of freedom of 
expression, which therefore indirectly limits the guarantee provided in s. 28. In 
my view, this example indeed shows that s. 28 cannot be absolute as a practical 
matter. As mentioned above, I do not aim to enter this debate at length in this 
article. I rather seek to highlight the doctrinal tensions that exist and leave a 
more in-depth examination to further doctrinal and jurisprudential development.

This brings me back to s. 10 of the Quebec Charter and its utility in under-
standing the relationship between ss. 28 and 33. As I have explained, s. 10 helps 
to understand that s. 28 is a non-independent guarantee of the equal exercise of 
other provisions by male and female persons. This non-independent status has a 
direct bearing on the legal effect of s. 33. In the context of s. 10 of the Quebec 
Charter, it must be acknowledged that it is directly subject to the notwithstanding 
clause outlined in s. 52 of the Quebec Charter. Accordingly, contrary to the 
Canadian Charter, there is no special status accorded to gender equality in 
Quebec law that would put the norm beyond the reach of legislative action.115 
Of course, as previously mentioned, the Quebec Charter includes s. 50.1 since 
2008. While its nature may be different in light of the context surrounding its 
adoption and its place in the scheme of the Quebec Charter, I would simply 
point out, for the purposes of this article, that, assuming it has a substantive 
nature similar to s. 28 of the Canadian Charter, there is no indication that the 
change was meant to or could affect the substantive law in Quebec. The existing 
state of Quebec law is that the remedy of invalidity can only be obtained with 
respect to violations involving ss. 1–38 of the Quebec Charter.116 This is not to 
say that the Quebec Charter should be set aside cavalierly, especially given its 

113. See Toronto (City) v. Ontario (Attorney General), 2021 SCC 34, at para 14 (hereafter “Toronto 
(City)”). 

114. If this was not possible, a line of jurisprudence would have to be overturned : see e.g. 
Saskatchewan (Human Rights Commission) v. Whatcott, 2013 SCC 11.

115. See also P. Carignan, supra, note 66, 523 and 524. 
116. L.-P. Lampron & E. Brouillet, supra, note 110, 111 and 112. See also the discussion in 

David Robitaille, “La pensée holistique de Jacques-Yvan Morin : la nécessaire justiciabilité 
des droits socioéconomiques comme fondement de la démocratie libérale”, (2015) R.Q.D.I. 
(special issue) 81, at 94ff. 

33971_DROIT_vol64-4_dec2023.indb   71233971_DROIT_vol64-4_dec2023.indb   712 2024-02-12   10:472024-02-12   10:47



J. Hartery  Equality and the Notwithstanding Clause … 713 

status in Quebec’s legal order,117 but simply that the remedy of invalidity is more 
circumscribed. However, like s. 28 of the Canadian Charter, s. 10 of the Quebec 
Charter cannot be directly subject to the limitations clause. This flows from the 
scheme of Quebec’s Charter because the limitations clause in s. 9.1 was placed 
in a different chapter.118 Therefore, words like “Notwithstanding anything in 
this Charter” were not needed to achieve this result with respect to the Quebec 
Charter’s limitations clause.

Returning to s. 10 generally then, as Robitaille helpfully explains, where 
it does apply, the right to the equal exercise of other rights and freedoms will 
always be dependent on the underlying right or freedom to which it is attached. 
Accordingly, “if the legislator is justified in not granting a right or freedom in a 
particular case and for that reason the person complaining cannot legitimately 
claim the right or freedom in a particular case, section 10 is no longer applicable 
since it is, in its essence, dependent on the other provisions of the Charter.”119 
This includes contexts in which the limitations clause cannot apply to s. 10. As 
Mélanie Samson observes, the limitations clause in the Quebec Charter “applies 
indirectly” in this context because it applies to the underlying right or free-
dom.120 This means that where the underlying provision is reasonably limited or 
inapplicable, so too is the availability of the equality guarantee with respect to 
that provision. Significantly, the Supreme Court has adopted this understanding 
of the provision.121 In other words, while courts have rarely engaged with s. 28, 
they have been asked to determine the scope of s. 10 of the Quebec Charter and 
its application in relation to the underlying rights and freedoms. In doing so, the 
Supreme Court has always held without apparent controversy that a justified limit 
on an underlying provision indirectly leaves no role for s. 10.

117. For further discussion, see Pierre Bosset & Michel Coutu, “Acte fondateur ou loi ordinaire ? 
Le statut de la Charte des droits et libertés de la personne dans l’ordre juridique québécois” 
(2015) R.Q.D.I. (hors-série) 37 ; Louis-Philippe Lampron, “La Loi sur la laïcité de l’État et 
les conditions de la fondation juridique d’un modèle interculturel au Québec” (2021) 36 :2 Can. 
J. L. & Society 323.

118. For further discussion, see Devine v. Quebec (Attorney General), [1988] 2 S.C.R. 790, 818.
119. D. Robitaille, supra, note 60, 141. See also François Chevrette, “La disposition limitative 

de la Charte des droits et libertés de la personne : le dit et le non-dit”, (1987) 21 R.J.T. 461, 
470.

120. Québec, Tribunal des droits de la personne, La Charte des droits et libertés de la 
personne du Québec en bref, document written by Mélanie Samson, Québec, Bibliothèque 
et archives nationales du Québec, 2020, p. 32, [online], [tribunaldesdroitsdelapersonne.
ca/fileadmin/tribunal-droits-personne/pdf/Charte_en_bref_version_double_finale.pdf]  
(our translation, emphasis in original). 

121. See Devine, supra, note 118, 818 ; reaffirmed in Ward, supra, note 65, at paras 37-40 (Wagner 
C.J. and Côté J.), 186 and 187 (Abella and Kasirer J.J., dissenting). See also Mouvement laïque 
québécois v. Saguenay (City), 2015 SCC 16, at paras 89-90.
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This entails that adopting the interpretation of s. 28 advanced here does not 
require significant developments in the law or the application of untested consti-
tutional standards. Rather, it requires a recognition that the doctrinal and juris-
prudential understanding of Quebec’s distinct equality guarantee can be useful 
to cases involving the Canadian Charter when s. 15 does not apply. This does 
not make the substantive guarantee meaningless, as the equality jurisprudence 
in Quebec and Europe demonstrates. It merely entails recognizing that some 
provisions may be legitimately limited or rendered inapplicable in certain circum-
stances. Overall, this demonstrates that when s. 33 is properly invoked to indicate 
that a law operates notwithstanding certain provisions of the Canadian Charter, 
s. 28 simply has no utility with respect to the underlying supra-legislative rights 
and freedoms guaranteed in the provisions targeted by the clause. Section 28 can 
only play a role in invalidating laws with respect to the other supra-legislative 
rights and freedoms enshrined in the Canadian Charter. Although this may limit 
the availability of s. 28 in some cases, its substantive reach with respect to ss. 3–6 
and 16–23 should not be discounted. This is an important distinguishing feature 
between Quebec’s Charter and the Canadian Charter.

5 Charting a Middle Ground : Section 28 and the Canadian Constitution

I now turn to the Canadian Constitution more broadly and its relevance in 
understanding s. 28.122 In this part, my aim is to explain that the understanding of 
s. 28 offered in this article also gives due weight to two constitutional principles 
behind s. 33 : democracy and federalism. I begin by observing that the genesis of 
s. 33 is constitutionally significant and calls for caution in constitutional analysis, 
before describing the function of s. 33 and its relationship to these constitutional 
principles over time. This then leads me to emphasize s. 28’s role in contexts in 
which s. 33 is not or cannot be invoked, namely its relevance in securing the right 
of rights in a democratic society : participation.

As the Supreme Court has explained, constitutional amendments without 
provincial consent are not permitted for aspects of the Constitution that engage 
provincial interests. This follows from the federal nature of the Canadian Consti-
tution.123 The Court has, at times, used the expression “fundamental term or 
condition of the union” to describe aspects that cannot be unilaterally amended.124 
In this context, it has also made clear that the “architecture of the Constitution” 

122. Supra note 45.
123. See e.g. Stephen Tierney, The Federal Contract : A Constitutional Theory of Federalism, 

Oxford, Oxford University Press, 2022. 
124. Senate Reform Reference, supra, note 43, at paras 1, 3, 47 and 53. See also Catherine Mathieu 

& Patrick Taillon, “Le fédéralisme comme principe matriciel dans l’interprétation de la 
procédure de modification constitutionnelle”, (2015) 60-4 McGill L.J. 763.
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cannot be amended without provincial consent.125 Section 33 of the Canadian 
Charter is certainly one such aspect of the Canadian Constitution,126 especially 
if the union’s fundamental terms or conditions are understood in dynamic rather 
than static terms.127 In Vriend v. Alberta, the Court also recognized that Canada’s 
constitutional architecture cannot be understood without accounting for s. 33’s 
place in that structure. It observed that the notwithstanding clause establishes 
that, in some contexts, “the final word in our constitutional structure is in fact 
left to the legislature and not the courts.”128 More recently, in Toronto (City) 
v. Ontario (Attorney General), the Court held that s. 33 is a fundamental part 
of the “constitutional bargain” and dismissed attempts to “circumven[t]” it.129 
Accordingly, some caution is in order when engaging with legal issues that involve 
s. 33 because it is the provincial condition on which the modern system of judicial 
review is erected in Canada.

This brings me to discuss the function of s. 33 more directly and its relation-
ship with constitutional principle. While the adoption of the Canadian Charter 
presented a certain break from Canada’s constitutional tradition, this change was 
not meant to be complete. The judiciary, which had until that point enforced the 
structural aspects of the Canadian Constitution, most notably federalism, was 
given an additional role in 1982 : to protect supra-legislative rights and freedoms.

However, it was acknowledged that the rights and freedoms enshrined in 
the Canadian Charter did not represent an exhaustive list, as confirmed by s. 
26.130 For example, many economic and social rights were not explicitly included 
in the Canadian Charter, although some debate still surrounds these issues.131 
In addition, as others have explained more fully, many of the rights and freedoms 
entrenched existed before the Canadian Charter was adopted and were given a 
new status in 1982.132 It was also acknowledged that the judiciary might err in its 

125. Senate Reform Reference, supra, note 43, at para 27.
126. See Re : Resolution to Amend the Constitution, [1981] 1 S.C.R. 753, 908 and 909, which held 

that unilaterally adopting constitutional human rights norms without provincial consent would 
contravene the principle of federalism. Section 33 was therefore essential to making the new 
constitutional order consistent with Canada’s federal system. See also Reference re Secession 
of Quebec, [1998] 2 S.C.R. 217, at para 47 (hereafter “Secession Reference”). 

127. See e.g. Reference re Supreme Court Act, ss. 5 and 6, 2014 SCC 21.
128. Vriend v. Alberta, [1998] 1 S.C.R. 493, at para 137.
129. Toronto (City), supra, note 113, at paras 59-61.
130. See Annapolis Group Inc. v. Halifax Regional Municipality, 2022 SCC 36, at para 24.
131. See e.g. the discussion in id. ; Toronto (City), supra, note 113. 
132. See e.g. Stéphane Sérafin, Kerry Sun & Xavier Foccroulle Ménard, “Notwithstanding 

Judicial Specification : The Notwithstanding Clause within a Juridical Order”, (2023) 110 
S.C.L.R. (2nd) 135 ; Dwight Newman, “Canada’s Notwithstanding Clause, Dialogue, and 
Constitutional Identities”, in Geoffrey Sigalet, Grégoire Webber and Rosalind Dixon (eds.), 
Constitutional Dialogue : Rights, Democracy, Institutions, Cambridge, Cambridge University 
Press, 2019, p. 209, at page 215. 
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interpretation of these provisions, or fail to give sufficient weight to competing 
rights and interests in understanding their scope through s. 1. The provinces there-
fore added a mechanism to ensure the political branches could disagree with the 
courts or continue to express their understanding of rights and freedoms as they 
deemed necessary. In addition, it was agreed that the declaration would have to be 
renewed through the legislative process every five years to ensure accountability.

The adoption of the notwithstanding clause, then, was an attempt to maintain 
and affirm, at least in part, Canada’s tradition of democratic self-government, 
which explains why some scholars refer to it as the “parliamentary sovereignty” 
clause.133 It does not represent a complete break from the past, but rather an 
attempt to preserve and affirm elements of the former constitution in the modi-
fied constitutional order created in 1982.134 As Dwight Newman has shown, the 
context surrounding the adoption of s. 33 is far from unprincipled and demon-
strates that provincial politicians from across the political spectrum expressed 
a concern to “fit together the traditions of Canadian parliamentary democracy 
and the entrenched rights model.”135 Constitutional theorists and comparative 
law scholars have also observed that the Canadian model of weak-form judicial 
review offers a nuanced response to the problems that can be associated with 
strong-form judicial review.136 Indeed, in the context of this article, it should 
be noted that Canadian history shows that invoking the notwithstanding clause 
may in fact be required to advance equality interests in certain circumstances.137 

133. See e.g. the various chapters in Lucia Ferreti & François Rocher (eds.), The Challenges 
of a Secular Quebec : Bill 21 in Perspective, Vancouver, UBC Press, 2023. See also Jeffrey 
Goldsworthy, “Judicial Review, Legislative Override, and Democracy”, (2003) 38-2 Wake 
Forest L.R. 451. 

134. On interconstitutionalism, see Jason Mazzone & Cem Tecimer, “Interconstitutionalism”, 
(2022) 132-2 Yale L.J. 326.

135. D. Newman, supra, note 131, at page 215. 
136. See e.g. Mark Tushnet, Taking the Constitution Away from the Courts, Princeton, 

Princeton University Press, 2001 ; Stephen Gardbaum, The New Commonwealth Model of 
Constitutionalism : Theory and Practice, Cambridge, Cambridge University Press, 2013 ; 
Scott Stephenson, From Dialogue to Disagreement in Comparative Rights Constitutionalism, 
Annandale, Federation Press, 2016.

137. See e.g. Sarah Burningham, “Notwithstanding Extreme Intoxication”, Policy Options, March 
22, 2022, [online], [policyoptions.irpp.org/magazines/notwithstanding-extreme-intoxication/] 
(accessed October 5, 2023) ; Kerri Froc & Elizabeth A. Sheehy, “Last Among Equals : 
Women’s Equality, R v Brown, and the Extreme Intoxication Defence”, (2022) 23 U.N.B.L.J. 
268. It should be noted that some arguments defending legislation like the one at issue in Hak 
fall along these lines, namely the position advanced by former Supreme Court of Canada 
Justice Claire L’Heureux-Dubé : Pauline Marois, “La laïcité de l’État : la normalité dans une 
société moderne et pluraliste”, in QUÉBEC, SECRÉTARIAT À L’ACCÈS À L’INFORMA-
TION ET À LA RÉFORME DES INSTITUTIONS DÉMOCRATIQUES, La laïcité : le choix 
du Québec. Regards pluridisciplinaires sur la Loi sur la laïcité de l’État, Québec, Government 
of Québec, 2021, p. xix [online], [numerique.banq.qc.ca/patrimoine/details/52327/4495500] 
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This is consistent with what the Supreme Court affirmed in another context, i.e., 
that the fact that constitutional provisions are “the product of negotiation and 
political compromise” does not mean they are “unprincipled.”138

This is also significant in a federal system, where provincial autonomy is 
embedded in the constitutional structure.139 Indeed, beyond issues involving the 
division of powers that directly implicate the federal structure, the principle of 
federalism remains relevant to generally understanding Canada’s Constitution.140 
Diverse approaches to a range of issues falling within provincial jurisdiction are 
therefore not only desirable, but also foundational. The Supreme Court itself 
has, on occasion, recognized this in its case law on s. 1 of the Canadian Char-
ter,141 echoing approaches adopted around the world to accommodate pluralism 
in human rights adjudication.142 Accordingly, the reach of the notwithstanding 
clause extends to preserving federal democracy in circumstances in which a 
legislature decides that courts have not given or may not give sufficient weight to 
the constitutional significance of diversity.143

(accessed October 7, 2023). For more on this debate, see Louise Arbour & Claire L’Heureux-
Dubé, “La Charte de la laïcité : Deux juristes, deux points de vue”, Policy Options, March 3, 
2014, [online], [https ://policyoptions.irpp.org/magazines/opening-eyes/arbour-heureux-dube/] 
(accessed October 7, 2023) ; G. Rousseau, supra, note 14, p. 198-201. 

138. See e.g. Secession Reference, supra, note 126, at para 80. 
139. See e.g. id., at paras 55-60.
140. See e.g. Toronto (City), supra, note 113, at paras 50, 52, 79 (Wagner C.J. and Brown J.) and 

172 (Abella J., dissenting) ; Sullivan, supra, note 43, at paras 61 and 62. 
141. See e.g. Quebec (Attorney General) v. A, 2013 SCC 5, at paras 439, 440, 448 and 449. See also 

Johanne Poirier & Colleen Sheppard, “Rights and Federalism : Rethinking the Connections”, 
(2022) 27-1 Rev. Const. Stud. 249. 

142. See e.g. Andrew Legg, The Margin of Appreciation in International Human Rights Law : 
Deference and Proportionality, Oxford, Oxford University Press, 2012 ; Ludovic Langlois-
Thérien, “La pluralisation culturelle de la Charte canadienne à l’aune de la marge d’appréci-
ation”, (2015) 46-1 R.D. Ottawa 161. 

143. See Henri Brun, Guy Tremblay & Eugénie Brouillet, Droit constitutionnel, 6th ed, 
Cowansville, Yvon Blais, 2014, at paras XII-2.15ff ; Guillaume Rousseau & François Côté, 
“A Distinctive Quebec Theory and Practice of the Notwithstanding Clause : When Collective 
Interests Outweigh Individual Rights”, (2017) 47-2 R.G.D. 343, 359-368 ; Jacques Gosselin, La 
légitimité du contrôle judiciaire sous le régime de la Charte, Cowansville, Yvon Blais, 1991, 
p. 229 ; André Binette, “Le pouvoir dérogatoire de l’article 33 de la Charte canadienne des 
droits et libertés et la structure de la Constitution du Canada”, (2003) 63 R. du B. 107, 114 ; 
L.-P. Lampron, supra, note 117 ; D. Newman, supra, note 131, at page 225. See also Erin F. 
Delaney, “The Federal Case for Judicial Review”, (2022) 42-3 O.J.L.S. 733, 745-746, 757 
(highlighting that, in some circumstances, a “unique or specially tailored calculus about what 
constitutes ‘reasonable limits’” may be needed in federal systems, and that reliance on courts 
for some rights questions in federal systems may not be warranted).
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This is particularly compelling with respect to Quebec, which has not 
formally given its assent to the Constitution Act, 1982. While it might some-
times be important to distinguish between questions of legality and legitimacy, 
these issues are not watertight as a matter of law.144 Although this article does not 
permit a full account of this issue, suffice it to note that scholars have discussed 
the uneasy constitutional situation stemming from the decision to proceed without 
Quebec’s consent in 1982.145 This is especially so following the Secession 
Reference, which, as I have observed elsewhere, led the Supreme Court to recog-
nize that “a failure to permit a federated entity like Quebec, for example, to freely 
pursue internal self-determination, which includes ‘economic, social and cultural 
development,’ may ground a right of secession at international law.”146 Relatedly, 
the Court also explained that, as a matter of domestic constitutional law, faced 
with a decision of a clear majority on a clear question, a province could with-
draw from the union, and the federation’s other partners would then have a good 
faith obligation to achieve that end. While the Court has indicated that Quebec 
is legally bound by the Canadian Constitution as a whole as long as it remains 
within Canada,147 my understanding of s. 33 preserves limited autonomy that 
Quebec has not agreed to give away in the first instance and is consonant with 
the Secession Reference. Accordingly, when Quebec legislators are of the view 
that a court’s application of s. 1 does not or may not adequately give voice to 
Canada’s economic, social and cultural differences, s. 33 can be invoked to do so 
and assert an alternative understanding of rights and freedoms. Each provision 
serves the same function in related yet distinct ways.

In the end, beyond our differing understanding of s. 28, the argument is 
that Froc’s approach may not give sufficient weight to these principles because 
it has the effect of encouraging the circumvention of uses of s. 33 with respect 
to the provisions it mentions, thereby depriving the notwithstanding clause of its 

144. See Re : Resolution to Amend the Constitution, supra, note 126 ; Secession Reference, supra, 
note 126, at para 33. 

145. See e.g. Sujit Choudhry and Jean-François Gaudreault-DesBiens, “Frank Iacobucci as 
Constitution Maker : From the Quebec Veto Reference to the Meech Lake Accord and the 
Quebec Secession Reference”, (2007) 57-2 U.T.L.J. 165 ; Stephen Tierney, “Misconceiving 
Federalism : Canada and the Federal Idea”, in Richard Albert & David R. Cameron (eds.), 
Canada in the World : Comparative Perspectives on the Canadian Constitution, Cambridge, 
Cambridge University Press, 2018, p. 34. See also An Act respecting constitutional amendment, 
SC 1996, c. 1, which recognized a veto for Quebec over constitutional amendments.

146. See Jesse Hartery, “Federalism and the Paramountcy Doctrine”, (2023) 32 :1 Constit. Forum 
9, 17. See also Secession Reference, supra, note 126, at para 81.

147. Re : Objection by Quebec to a Resolution to Amend the Constitution, [1982] 2 S.C.R. 793 ; 
Secession Reference, supra, note 126, at paras 32 and 47. 
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purpose. The approach advanced here seeks to demonstrate that every constitu-
tional provision has a function within Canada’s constitutional system and must 
be allowed to play its role. The purpose of s. 33 is to preserve the ultimate say 
for Parliament and the provincial legislatures with respect to questions involving 
ss. 2 and 7–15. In doing so, the provision has a role to play in what Sébastien 
Grammond has called “compact-mending.”148

However, my view also assigns weight to s. 28 because it recognizes that, 
where ss. 2 and 7–15 are not engaged, or when s. 33 is surgically used with respect 
to specific provisions, gender equality has an autonomous substantive function. 
Indeed, I would emphasize that s. 28 can play a substantive role in protecting 
gender equality through the courts, namely with respect to the voice, exit and 
language rights contemplated by ss. 3–6 and 16–23. In this regard, Froc’s research 
serves as a reminder that s. 28 was part of the constitutional settlement reached 
in 1982.

This is particularly compelling with respect to the rights in s. 3 that lie at the 
heart of democracy within both orders of government. It reflects the conception 
of democracy—and the role of men and women in that system—that has emerged 
since 1867 and that was a settled feature by 1982, including in Quebec.149 Although 
there can be theoretical disagreement amongst scholars over these issues,150 it 
might also be said that having courts apply s. 28 in these circumstances can ensure 
that the decision to invoke the notwithstanding clause is based on a democratic 
mandate from a wide cross-section of society and that this same cross-section 
can hold the government accountable for its continued use of the clause should 
that be necessary. This is not to say that s. 1 has no role to play in the analysis in 
appropriate cases. Indeed, if one considers the Hak case, for example, scholars 
have observed that similar measures have been upheld by the European Court 
of Human Rights in certain contexts, including in cases in which the equality 

148. Sébastien Grammond, “Compact is Back : The Supreme Court of Canada’s Revival of the 
Compact Theory of Confederation”, (2016) 53-3 Osgoode Hall L.J. 799, 820. Drawing from the 
negotiations that led to patriation and developments over time, Guillaume Rousseau has also 
made arguments along these lines regarding the function of s. 33 in the Canadian constitutional 
scheme : G. Rousseau, supra, note 14, p. 196-197.

149. See e.g. Erin Curtis, “Votes for Women : An Indispensable Step Towards Equality”, (2022) 
16 J.P.P.L. 713. 

150. See e.g. Richard Bellamy, Political Constitutionalism, Cambridge, Cambridge University 
Press, 2009.
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guarantee in art. 14 of the European Convention was at issue.151 Rather, my argu-
ment is that, with respect to these specific provisions, the judiciary is on firmer 
constitutional and theoretical ground when it does seek to intervene.152

6 Charting a Middle Ground : Recent Jurisprudential Developments 
on Section 28

I conclude this article with the observation that the middle ground position 
articulated in it is now also reflected in the case law because the trial judge in 
Hak appears to have adopted a third way on the merits, although the analysis is 
admittedly confused at times. Relatedly, writing in the context of the appeal from 
the denial of an interlocutory injunction in Hak, Bélanger J.A., while not stating 
a strong view on the matter, observed that “it is not clear that section 28 of the 
Charter precludes the Quebec legislature from invoking the notwithstanding 
clause.”153

In Hak, the trial judge appears to have concluded, contrary to the 
predominant jurisprudential view, that s. 28 is a substantive provision, notably 
because its text read in context suggests that it is a “guarantee.”154 In doing 
so, he rejected the view adopted by the British Columbia Court of Appeal in 
McIvor. However, consistent with the approach advanced in this article, the court 
was not prepared to conclude that s. 28 was an independent provision because 
it is specifically tied to the “rights and freedoms referred to in [the Canadian 
Charter].”155 In its words, it has an “autonomous scope.”156 This aspect of the 
court’s reasoning is consistent with my view that s. 28 is an autonomous—yet 
not independent—substantive provision.

151. See e.g. Marthe Fatin-Rouge Stefanini & Patrick Taillon, “Le droit d’exprimer des 
convictions par le port de signes religieux en Europe : une diversité d’approches nationales qui 
coexistent dans un système commun de protection des droits”, in Québec, Secrétariat à l’accès 
à l’information et à la réforme des institutions démocratiques, La laïcité : le choix 
du Québec. Regards pluridisciplinaires sur la Loi sur la laïcité de l’État, Québec, Government 
of Québec, 2021, p. 527, [online], [numerique.banq.qc.ca/patrimoine/details/52327/4495500] 
(accessed October 7, 2023) ; Frédéric Mégret, “Lost in Translation ? Bill 21, International 
Human Rights, and the Margin of Appreciation”, (2020) 66-1 McGill L.J. 213. 

152. See e.g. Jeremy Waldron, “The Core of the Case Against Judicial Review”, (2006) 115-6 Yale 
L.J. 1346, 1361-1363 (discussing the assumptions of his case against judicial review, namely 
a “broadly democratic political system with universal adult suffrage”) ; Jeremy Waldron, 
“Participation : The Right of Rights”, (1998) 98 Proceedings of the Aristotelian Society 307, 
329-330, 337. See also Secession Reference, supra, note 126, at paras 61-69. On the relevance 
of exit rights, see E. Delaney, supra, note 143, 757.

153. Hak, supra, note 3, at para 93. 
154. Hak v. Procureur général du Québec, supra, note 2, at paras 851 and 855. 
155. Id., at paras 864-866 and 869. 
156. Id., at para 855. 
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Based on this understanding of the nature of s. 28, the court then held that 
“to the extent that the legislator withdraws certain rights or freedoms from consti-
tutional protection by using the notwithstanding clause in section 33, there is no 
longer a substrate of rights or freedoms on which section 28 can then be applied 
to guarantee this equality between men and women.”157 This means that, in 
substance, the court concluded that there was no utility for s. 28 with respect to the 
provisions targeted by s. 33. It came to the same conclusion in relation to s. 50.1 of 
the Quebec Charter.158 This is consistent with my view that s. 28 is not absolute.

I would add that the court observed that, where s. 28 does apply, it cannot 
be used to “obliterate other rights or freedoms that exist in Canada.”159 For the 
court, these interests can be accounted for under s. 1 in appropriate cases. This 
is also the view that was adopted by Mainville J.A., writing on the appeal of the 
denial of an interlocutory injunction in Hak. However, he only considered s. 1 
to be relevant in the alternative, if s. 28 is a “substantive provision.”160 This is 
compatible with my view of the relationship between ss. 1 and 28 of the Canadian 
Charter and is consonant with the Supreme Court’s comments in Hess. The trial 
judge in Hak similarly concluded that s. 28 could not be absolute given the effect 
of this conclusion on s. 32 of the Canadian Charter.161 This analysis bolsters my 
understanding of the relationship between ss. 28 and 33. My approach would also 
make clear that none of these provisions can be applied directly to s. 28 if one is 
to give it proper meaning.

However, in concluding that s. 28 is not absolute, the court discounted any 
analogy with s. 10 of the Quebec Charter.162 Moreover, in endorsing Syndicat 
de la fonction publique du Québec inc. v. Québec (Procureur général), the court 
appeared to view the case as holding that s. 28 “marks the interpretation of 
section 15.”163 This has led some scholars to conclude that the trial judge held that 
s. 28 is “interpretive.”164 To the extent that the court meant to deny the autono-
mous substantive nature of s. 28, I believe this should be rejected for the reasons 
laid out in this article. For the sake of completeness, it should also be noted that 
s. 28 was only raised by the parties in relation to ss. 2 and 15 of the Canadian 
Charter in that case. Accordingly, while ss. 3, 6 and 23 of the Canadian Charter 
were also before the trial judge, he was not asked to consider s. 28’s relevance 
in this context.

157. Id., at paras 820 and 875. 
158. Id., at para 825. 
159. Id., at paras 877-880. 
160. Hak, supra, note 3, at para 135. 
161. Hak v. Procureur général du Québec, supra, note 2, at para 824. 
162. Id., at para 818. 
163. Id., at paras 835 and 838.
164. See e.g. G. Sigalet, supra, note 22 ; G. Kennedy, supra, note 12. 
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I find support for my position that the court adopted a middle ground because 
it concluded that, when s. 28 is properly invoked, s. 1 would apply. This assumes 
that s. 28 is a substantive guarantee. Froc acknowledges that this is the result 
of the trial judge’s decision, which “avoids the doctrinal pitfalls” of the “inter-
pretive” approach.165 She nonetheless criticizes his finding that s. 28 is not abso-
lute and her comments therefore bring us back to the debate about the nature 
and application of s. 28 discussed above. Froc is notably critical of his finding 
that “section 28’s autonomous scope cannot extend to independently invalidating 
legislative provisions.”166 If Froc means to suggest that s. 28 is an “independent” 
guarantee, I disagree. If by “independent” she only means to disagree with his 
finding that s. 28 is not “absolute” in its relationship with s. 33, our difference of 
opinion is lessened. In this latter case, I merely disagree with the proposition that 
understanding s. 28 as “absolute” is the inevitable result of a proper understanding 
of the provision and its relationship with the constitutional scheme.

Conclusion

In sum, my view is that s. 28 of the Canadian Charter is a substantive guar-
antee, but its nature and application are more limited than some scholars assume. 
This is to say that Froc is correct in part and the scholars who have critiqued 
Froc’s position are also correct in part. It would diminish the work of women 
leading up to patriation to relegate s. 28 to a mere interpretive provision. Inter-
preted in its historical context, the language suggests the creation of a substantive 
guarantee. At the same time, its substantive reach is not unlimited, nor can it be 
read in isolation. It must be understood purposively and harmoniously with the 
scheme of the Canadian Charter and the Canadian Constitution generally.

Section 10 of the Quebec Charter helps to understand, then, that s. 28 is an 
autonomous—yet not independent—guarantee. It safeguards the equal exercise of 
the supra-legislative rights and freedoms guaranteed under the Canadian Charter 
to both male and female persons. However, where an underlying right or freedom 
is appropriately limited or rendered inapplicable, either through s. 1 or s. 33, then 
s. 28, while still operative, has nothing to protect equally for male and female 
persons. In the first case, the underlying provision is reasonably limited by s. 
1, whereas, in the second case, the legislature renders the underlying provision 
inapplicable or articulates its own conception of the right or freedom by allowing 
laws to operate notwithstanding the underlying entrenched provision.

165. K. Froc, supra, note 34, p. 28.
166. Id., p. 29. 
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Accordingly, s. 28 can continue to play a substantive role with respect to 
the provisions that are not or cannot be subject to s. 33. However, when s. 33 is 
properly invoked, s. 28 cannot overcome the declaration with respect to ss. 2 and 
7–15 and serve to invalidate legislation. It continues to apply, but has no utility 
in that specific context. Although this middle ground may not be satisfying to 
either camp, in my view, it appropriately draws from both when it comes to inter-
preting s. 28. Significantly, it respects the purposes of both ss. 28 and 33 in the 
Canadian constitutional order and preserves a meaningful role for them within 
their proper ambit.
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